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Does a client of yours, under the 
drive of competition, carry spot stocks 
of his product at favorable shipping 
points in order to give quick delivery 
on orders? 


You can help him avoid trouble 
from that good business policy by ex- 
plaining the legal requirements—the 
need of his company to be qualified as 
a foreign corporation in each state in 


which a stock of goods is carried. 


Our pamphlet, “Spot Stocks—and 
Interstate Commerce” makes an easy 
and wholly ethical way for a lawyer 


to draw his client’s attention to the 
subject. 
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Implications of Some Recent Developments in the 
Taxation of Trusts* 


By FRANCIS C. NASH ** 


NEVITABLY whenever the United States Supreme 
Court decides a question involving the applica- 
tion to a transfer in trust of some provision of the 

federal gift, or estate, or income taxing laws, specula- 
tion immediately arises concerning the possible bear- 
ing the decision rendered under the one taxing law 
may by implication carry for the other two. 


This was strikingly illustrated in the recent case of 
Estate of Sanford v. Commissioner of Internal Revenue. 
There the taxpayer sought to escape the imposition 
of a gift tax on a trust transfer by contending that the 
construction of the gift tax law offered in support of 
the tax would, if upheld by the Court, result in the 
opening of a serious loophole in the income tax laws. 
On the other hand, in the companion case of Rasquin 
v. Humphreys,? the taxpayer argued in favor of the 
very construction combatted by the taxpayer in the 
Sanford case, urging the Court to adopt his construc- 
tion in order to avoid an exposing of the same transfer 
to taxation under both the gift and estate tax laws. 
The Government, as petitioner for certiorari in the 
Humphreys case, and as respondent in the Sanford 
case, was unable to determine which of the two con- 
structions it preferred. In one brief covering both 
cases the Solicitor General argued first against the 





* The substance of this paper was delivered as an address before 
the Tax Clinic of the Section of Taxation, of the American Bar 
Association held at the Mayflower Hotel, Washington, D. C., on 
March 23, 1940, 

** Professor of Law, Georgetown Law School. 

160 S. Ct. 51 (November 6, 1939). 

760 S. Ct. 60 (November 6, 1939). 

%“‘The Government believes that almost equally cogent arguments 
may be advanced in support of either view. Therefore, to protect 
its interests, pending an authoritative decision by this Court, the 
Government has necessarily been forced to take inconsistent posi- 
tions in different cases. . . . Because of a genuine doubt as to the 
proper interpretation of the statute and because we do not believe 
that a decision either way will have any predictable effect upon the 
aggregate amount of federal revenues, we do not feel that the Gov- 
ernment would be justified in urging upon the Court the adoption 
of either view to the exclusion of the other. .. . A decision favorable 
to the Government in either case will necessarily preclude a favor- 
able decision in the other.’ Brief for the Government as Respond- 


“ “ the Sanford case and as Petitioner in the Humphreys case, 
- 16-17, 


“It may well be that the 
Supreme Court has suc- 
ceeded in ridding the 
law of estate taxation of 
the‘casuistries of convey- 
ancing’ only to find that 
it has removed them 
over into the field of the 
gift tax. For a decision 
intended to dispel con- 
fusion and uncertainty 
the majority opinion in 
the Hallock case leaves a 
great deal unanswered.” 





construction contended for by the taxpayer in the 
Sanford case, thereby allying itself with the taxpayer 
in the Humphreys case; then, reversing his stand, he 
availed himself of the points urged by the taxpayer 
in the Sanford case to attack the position assumed by 
the taxpayer in the Humphreys case. This strategy, 
dividing the taxpayers’ house into self-combatting 
factions, led the taxpayer’s attorneys in the Sanford 
case wryly to observe that “Our real opponent appears 
to be the respondent in the Humphreys case.” * 

And in a note of remarkably mild irony the com-_ 
plaint continued: 

“We are not unappreciative of this attitude of what we may 
call ‘benevolent neutrality,’ and we sympathize with the un- 
happy position in which the Solicitor General finds himself. 
Nevertheless, it seems unfortunate that the Department of 


Justice is unable to reach a definite conclusion on a point of 
law of such vital importance in the proper administration of the 


4 Reply Brief for the Petitioner in the Sanford case, p. 3. 
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federal revenues. At no point are we advised, nor is this 
Court informed, whether the Solicitor General is for us or 
against us, wherein lie the interests of the Treasury Depart- 
ment charged with enforcing the statute under consideration, 


or which of the two conflicting constructions of the statute he 
considers sound.” ® 


Shortly stated the question in the Sanford and 
Humphreys cases was whether the gift tax was prop- 
erly imposable on a transfer in trust where the settlor 
retained the power to modify the interests of the 
beneficiaries in any way save to benefit himself or his 
estate. In the Sanford case trusts were created in 1913 
by the terms of which the corporate trustee was 
directed to distribute the income periodically, and the 
principal ultimately, to the settlor’s grandchildren and 
a great grandchild, as beneficiaries. Originally the 
settlor retained a complete power of revocation; this 
was relinquished in 1919 in favor of a power to modify 
the interest of any beneficiary, which, however, was 
in no way to be deemed or construed “to include any 
right or privilege in the (settlor) to withdraw prin- 
cipal or income from (the) trust.”*® Finally in 1924, 
subsequent to the enactment of the gift tax, this 
power of modification was relinquished. No gift tax 
return was filed in 1924 and no question of gift taxes 
was raised until 1934. In that year an inquiry was 
begun which resulted ultimately in the assessment of 
a gift tax deficiency of $1,000,745 on the value of the 
corpus of the trusts in 1924, which was $6,846,225. 
The deficiency assessment was sustained by the Board 
of Tax Appeals and its judgment was affirmed by the 
Circuit Court of Appeals for the Third Circuit.?. The 
United States did not oppose the taxpayer’s applica- 
tion for certiorari and the petition was allowed.® 


In the Humphreys case the taxpayer in 1934 (while 
the gift tax of 1932 was in effect) transferred securi- 
ties to a trustee under a trust instrument by the terms 
of which the settlor was to receive the income for 
life with the corpus to be distributed among various 
named persons upon his death. The settlor retained 
the power to modify the interest of any beneficiary 
except that he could not “by any such alteration or 
amendment increase his personal beneficial interest 
in the trust estate.”® Having paid a gift tax of 
$11,184.14 on the transfer, the taxpayer later filed 
claim for refund, contending that no gift tax liability 
could validly be imposed on him while he retained the 
power of modification. Following rejection of the 
claim, the taxpayer filed suit in the District Court and 
there secured a judgment ?° which was affirmed per 
curiam by the Circuit Court of Appeals for the Second 

5 Id. at p. 2. 

® Brief for the Petitioner in the Sanford case, p. 5. 


7103 F. (2d) 81 (C. C. A. 3d, 1939). 
859 S. Ct. 836 (1939). 
® Brief for the Respondent in the Humphreys case, p. 4. 
%” The District Court rendered no opinion. 
1101 F, (2d) 1012 (C. C. A. 2d, 1939). 
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Circuit. Thereupon the Government brought the 
case to the United States Supreme Court on applica- 
tion for certiorari, which was granted.’? 


In the Sanford case it was contended that the gift 
was completed when, in 1919, the settlor put it beyond 
his power to revest in himself any interest in the trust 
estate. In support of this contention the original 
Treasury Regulations issued under the Act of 1924 
were cited, providing: 


“Where the power retained by the grantor to revest in 
himself title to the corpus is not exercised a taxable transfer 
will be treated as taking place in the year in which such power 
is terminated.” * 


These provisions were promulgated as a part of the 
Regulations issued under the Act of 1932 and have 
never been substantially altered.* Under them the 
administrative practise from 1924 to 1935 consistently 
regarded as sufficiently complete to warrant the im- 
position of a gift tax the transfer in trust whereby 
the settlor retained only the power to modify the in- 
terests of the beneficiary, so long as he could in no 
way exercise the power to benefit himself or his es- 
tate.° It was in line with this administrative practise 
that the taxpayer in the Humphreys case was assessed 
on the transfer made by him in 1934. But in 1935, 
when the Sanford case came before the Bureau a 
tentative ruling was issued, shifting from the position 
theretofore taken, and holding that in the case of such 
a transfer the gift did not become complete until the 
power to modify was relinquished, and that upon its 
relinquishment a gift tax was properly imposable. 
Later in 1935 this ruling was withdrawn, and the 
Bureau’s original position was reassumed. The tax- 
payer in the Sanford case was informed that by its 


259 S. Ct. 1034 (1939). Although the decisions in the Circuit 
Courts were not in conflict, the Supreme Court granted certiorari, 
stating its reason as follows: ‘‘We granted certiorari in this case, 

. and in the Humphreys case, upon the representation of the 
Government that it has taken inconsistent positions with respect to 
the question involved in the two cases and that because of this 
fact and of the doubt of the correctness of the decision in the Hess- 
lein case, decision of the question by this Court is desirable in order 
to remove the resultant confusion in the administration of the reve- 
nue laws,’’ Stone, J., in Estate of Sanford v. Commissioner, 60 S. 
Ct. 51, 55 (1939). 


13 Regulations 67 (relating to the gift tax under the Revenue Act 
of 1924), Article 1. 


4 “But a transfer (in trust or otherwise), though passing both 
legal and beneficial title, is still in essence merely formal so long 
as there remains in the donor a power to cause the revesting of the 
beneficial title in himself, and the gift, from the standpoint of sub- 
stance, remains incomplete during the existence of the power... - 
The relinquishment or termination of the power, occurring otherwise 
than by the death of the donor (the statute being confined to trans- 
fers by living donors), is regarded as the event which completes the 
gift and causes the tax to apply.’’ Regulations 79 (1936 Edition) 
relating to the gift tax under the Revenue Act of 1932, as amended. 


% The following stipulation of fact was made in the Sanford case: 
‘In his administration of the Gift Tax Act of 1924 and the Gift Tax 
Act of 1932, and prior to the promulgation of the decision in the case 
of Hesslein v. Hoey, 91 F. (2) 954, decided July 26, 1937, it has been 
the uniform practice of the Commissioner of Internal Revenue in 
adjusting cases of the character of that here involved to treat the 
taxable transfer subject to the gift tax as occurring when the trans- 
feror relinquished all power to revest in himself title to the property 
constituting the subject of the transfer. It is estimated that ap- 
proximately 300 cases of such character have been closed or were 
adjusted in accordance with the above practice.’’ Brief for the 
Petitioner in the Sanford case, p. 11. 
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ultimate decision the Bureau regarded the transfer in 
question to have been completed in 1919, when the 
power of revocation was relinquished, and accord- 
ingly was at that time placed beyond any application 
of the gift tax of 1924.*6 


Two years later the Circuit Court of Appeals for 
the Second Circuit decided in Hesslein v. Hoey ™ that, 
in view of the decisions of the United States Supreme 
Court in Burnet v. Guggenheim ** and Porter 
vy. Commissioner,® it was obliged to hold 
the Treasury’s interpretation of the statute 
an incorrect one, notwithstanding the long- 
continued practise of the Bureau and the 
reenactment of the gift tax by Congress in 
1932 without any such change in the statu- 
tory language as might be taken to indicate 
disagreement with the administrative con- 
struction of and practise under the earlier 
law. In the Guggenheim case the Supreme 
Court had held that the Gift Tax Act of 
1924, properly construed, was intended to 
apply only to the transfer that was wholly 
completed, and that a transfer in trust 
wherein the grantor retained a power of revocation 
was not sufficiently complete to warrant the imposi- 
tion of the gift tax so long as the power remained out- 
standing. The Porter case involved an application of 
the estate tax to a situation where upon the settlor’s 
death there lapsed a power to modify the interests of 
the beneficiaries under an inter vivos trust, a power 
which was not exercisable in any way beneficial to the 
settlor or his estate. The imposition of the estate tax 
was sustained on the ground that the lapse of such a 
power constituted a transfer of a valuable interest, 
and so “might reasonably be deemed a substitute for 
a testamentary transfer,” ?° properly taxable under 
Section 302 (d) of the Revenue Act of 1926. 


Following the decision in the Hesslein case (in 
which the Supreme Court denied certiorari)** the San- 
ford case was reopened and a deficiency assessment 
was made but a few days before the running of the 
statute of limitations. Shortly afterwards the tax- 
payer in the Humphreys case filed claim for a refund 
of the tax paid by him in 1935. 


In the Hesslein case the Circuit Court’s principal 
concern seemed to lie in the codrdination of the estate 
and the gift taxes. The decision in the Porter case 
pointed to the certain taxability under the estate tax 
laws of a trust transfer wherein the settlor retained a 

% Brief for the Petitioner in the Sanford case, pp. 9-10. 

791 F, (2d) 954 (C. C. A. 2d, 1937), cert. den. 302 U. S. 756 (1937). 

8 288 U. S. 280 (1933). 

® 288 U. S. 436 (1933). 


Id. at 444, 
*1 302 U. S. 756 (1937). 
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power to modify the interests of the beneficiaries, 
provided the power remained outstanding at the time 
of the settlor’s death. The fact that such a transfer 
was deemed sufficiently incomplete to support an es- 
tate tax was deemed by the Circuit Court to be persua- 
sive of the transfer’s equal incompleteness to warrant 
imposition of a gift tax: 

“Since the primary purpose of the gift tax statute is to 
supplement the estate tax statute, it is reasonable to construe 


66 ; , . a 
—_ the few instances in which 


the same transfer is subject to both gift and estate taxes (gift 
in contemplation of death; joint tenancy; tenancy by the en- 
tirety) do not constitute a full measure of double taxation 
because of the credit allowed against the estate tax for the gift 
tax paid on such twice taxed property. But this credit is a 
limited one, turning upon formulas involving complicated 
proportionings, and so long as the credit’s efficacy remains less 
than one hundred per cent it is desirable to keep at a mini- 
mum the instances where gift and estate taxes are imposed 
on the same transfer.” 


the former as excluding gifts so incomplete by reason of pow- 
ers reserved to the donor, as to be expressly made subject by 


99 22 


the latter to the estate tax.” ” 


To the taxpayer in the Sanford case (whose appeal 
to the Third Circuit Court of Appeals was lost be- 
cause that Court felt itself bound by the decision of 
the Second Circuit in the Hesslein case, especially in 
view of the Supreme Court’s denial of certiorari) 
this concern for codrdination of the estate and gift 
taxes failed to take into consideration the interests of 
the income tax. It was pointed out that the legisla- 
tive history of the gift taxing provisions of the Act of 
1924, as well as those in the 1932 Act, demonstrated 
it to have been the purpose of Congress to utilize the 
tax on gifts as an implementation of the income as 
well as the estate tax laws. Thus, in connection with 
the 1924 Act it was stated in the House: 


“This amendment (imposing a gift tax) also is needed on 
account of the income tax. The splitting up of large estates, of 
course, reduces the amount of surtaxes to be laid upon the party 
who so divides them. We have lost more, in my judgment, by the 
division of these large estates in our income taxes than we 
have lost by reason of tax-exempt securities, and we have 


lost millions upon millions by reason of tax-exempt securities. 
99 24 


And in the Senate: 


“The gift tax would serve as a safeguard for two important 
sections of this bill, namely, the estate tax and the personal 


7201 F. (2d) 954, 956 (C. C. A. 2d, 1937). 

2%In its opinion the Third Circuit Court said: ‘‘Despite a dissent 
by one of the Circuit Court Judges (in Hesslein v. Hoey), the Su- 
preme Court denied certiorari. . . . Had it not been for the ruling 
by the Second Circuit and the action of the Supreme Court in deny- 
ing certiorari, we would have favored the view that the tax was 
imposed on the tran-:fer of property and that the transfer took place 
when the trustee was given such possession that the settlor could 
not regain it for himself or his estate,’’ Estate of Sanford v. Com- 
missioner, 103 F. (2d) 81, 83 (C. C. A. 3d, 1939). 

2465 Cong. Rec., ist Sess., p. 3120. 
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income tax. It will go a long way toward preventing evasion 
of both of those taxes by the transfer of possession to relatives 
or friends for the purpose of reducing incomes or estates so 
as to bring them within a tax bracket where they would be 
subject to lower tax rates. . . .”* 


And in connection with the Revenue Act of 1932 
the Committee Reports of both Houses stated that, 

“The gift tax will supplement both the estate tax ard the 
income tax. It will tend to reduce the incentive to make gifts 
in order that distribution of future income from the donated 
property may be to a number of persons with the result that 
the taxes imposed by the higher brackets of the income tax 


law are avoided. It will also tend to discourage transfers for 
the purpose of avoiding the estate tax.” * 


To this proof from the legislative history of the 
two gift taxing statutes the taxpayer in the Sanford 
case was able to add the agreement of certain tax 
administrators that decisions in gift tax matters must 
be conditioned by their income tax implications. For 
when, in 1935, the taxability of the transfer in the 
Sanford case was under consideration in the Bureau, 
the tentative ruling that the relinquishment in 1924 
of the power to modify rendered the transfer taxable 
was disapproved by Mr. Arthur H. Kent, of the Treas- 
ury Department. In support of the subsequent ruling 
of the Bureau officials, reversing the tentative ruling, 


he wrote the Under Secretary of the Treasury as 
follows: 


“I am now convinced that the position tentatively taken in 
the prior opinion should not be maintained, and that its pos- 
sible prejudicial results upon the revenues both from gift tax 
and income tax far outweigh the considerable revenue we 
would gain from asserting a gift tax liability against this 
trust. Even though we won in the courts, which seems un- 
likely under the present statutes and regulations, our victory 
would be a Pyrrhic one.” ™ 

That the construction of the gift tax laws against 
which the taxpayer in the Sanford case contended 
would, if sustained, lay open a serious loophole in the 
income tax laws proceeds on this premise, viz., that 
where a settlor transfers income producing property 
in trust, and strips himself of all power to revest in 
himself any interest in the property, he can not be 
taxed on the trust income even though he retains the 
power to modify the interests of the beneficiary. The 
argument is not clear on the point whether the settlor 
would not be taxable on the income as a matter of 
construction of existing statutory provisions, or whether 
he could not constitutionally be made taxable on such 
income by the most explicit statutory provision. There 
is a suggestion ** that the principle of such decisions 
as Poe v. Seaborn * and Hoeper v. Wisconsin, holding 
that A may not be taxed on the income of B, would 
render invalid even a direct attempt on the part of 


*° 65 Cong. Rec., 1st Sess., pp. 8095, 8096. 

*6 House Rep. No. 708, 72nd Cong., ist Sess., p. 28; Sen. Rep. 
No. 665, 72d Cong., 1st Sess., p. 40. 

* Brief for the Petitioner in the Sanford case, p. 9. 

% Id. at p. 32. 

28 282 U. S. 101 (1930). 

%” 284 U. S. 206 (1931). 
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Congress to tax the settlor on the trust income in the 
situation under discussion. 

Obscure as are the details of this implied premise, 
those of the explicit premise are but slightly less 
cloudy. The argument concerning the possibilities 
of income tax avoidance that would be created by the 
adoption of such a construction of the gift taxing 
laws as would sustain the tax in the Sanford case 
would, of course, be pointless unless it could be shown 
how the adoption of the alternative construction (the 
construction opposed by the taxpayer in the Humphreys 
case) would frustrate such possibilities. In other 
words, the position assumed by the taxpayer in the 
Sanford case was that in the case of a trust transfer 
where the settlor reserved the power to change or 
modify the interests of the beneficiaries, the imposi- 
tion of a gift tax as soon as the trust was created, and 
while the power remained outstanding, would reénforce 
the income tax, while the postponement of the gift 
tax until such time as the power to amend or modify 
might be relinquished would undermine the income 
tax. This position was set forth in the brief for the 
taxpayer as follows: 

“Thus under the rule of the Court below, by the simple 
device of an irrevocable gift in trust subject to a reserved 
power to change the beneficiaries, a wealthy individual may 
make substantial and irrevocable transfers to his family or 
friends and thus accomplish very large income tax savings, 
without facing any deterrent in the form of an immediate gift 
tax. Unquestionably such a rule would result in flagrant 
income tax avoidance and render the gift tax largely unpro- 
ductive of revenue. If, however, the gift tax is imposed 

at the point when the burden of the income tax shifts 
from the grantor to the trust estate, benefit will be combined 


with burden, and the gift tax and the income tax will be 
brought into complete harmony.” ™ 


Assuming for the sake of the argument that the 
settlor will not be liable for the income tax of a trust 
in connection with which he retains the power to 
change the beneficial interests in any way other than 
to accomplish their revestment in himself or his es- 
tate, the fact remains that by the retention of such a 
power he exposes himself to an estate tax in the event 
that his death should bring about a lapse of the 
power.*? Of course, he may retain the power for a 
period of time and then relinquish it, and, unless the 
relinquishment be shown to have been made in con- 
templation of death, there will be no estate tax lia- 
bility; the gift tax imposed upon the relinquishment 
of the power will not be greater than that which would 
have been imposed had originally he made a complete 
gift with the retention of no powers of modification 
(unless the value of the corpus or the rates of the 
gift tax have been increased in the interim), and over 
the period during which he retained the power he will 
have enjoyed a measure of control over the disposi- 

(Continued on page 319) 


3t Brief for the Petitioner in the Sanford case, pp. 32, 33. 
% Porter v. Commissioner, 281 U. S. 436 (1933). 
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Founders and Builders of the Income Tax’ 


By Roy G** and Gladys C. Blakey 


contained a combination of war-profits and excess- 
profits taxes with a maximum of 80 per cent, a capi- 
tal stock tax, surtax rates rising to the unheard-of height 
of 65 per cent, in addition 
to a normal tax of 12 per 
cent on income over $8,000, 
not to mention numerous 
heavy excises. For 1920 
income and profits taxes 
were somewhat reduced. 
The high rates were due 
largely to the constant pres- 
sure of Irvine S. Lenroot 
(Wis.) and Garner in the 
House and La Follette in 
the Senate. 
The close of the war and 
' the defeat of the Demo- 
crats in 1918 mark the end 
of an era in the develop- 
ment of the income tax. 
From a simple law with low 
rates in 1913 it had grown 
into one of great complex- 
ity and high rates. At this 
point some attention should be called to the administra- 
tive phases. The Bureau of Internal Revenue, es- 
tablished in 1862 to administer the Civil War revenue 
laws, was continued after the war ended in order to 
administer the few excises that were retained, chiefly 
those on liquor and tobacco. In 1909, when the cor- 
poration excise law was passed, a new section was 
organized in the Bureau to administer this very different 
type of tax. With the passage of the general income tax 
law of 1913, the corporation section was expanded 
and a new division was established for the individual 
income tax. This was put under the direction of 
Luther F. Speer. The war revenue acts put a tre- 
mendous burden on the Bureau, not only because the 
laws applied to many more taxpayers, but also because 
they were extremely complex and placed much re- 


[i= Act of 1918 (adopted in February, 1919) 


Dr. Blakey 


* This article, the first and second installments of which appeared 
in our March and April issues, is a small by-product—though quite 
different in character—from The Federal Income Tax, a new book 
by the same authors. Acknowledgment is made to Longmans, 
Green & Co. for permission to use certain material from that volume. 


** School of Business Administration, University of Minnesota, 
Minneapolis. 


sponsibility on the Commissioner. Great credit is 
due to Daniel C. Roper, appointed Commissioner in 
1917, for his organization of the Bureau to collect 
the greatly increased war taxes. He secured a vast 
number of auditors, many of whom had to be trained; 
established an advisory council to assist with the ex- 
cess-profits tax; and worked out rules and regula- 
tions for the guidance of taxpayers as well as 
collectors. Roper had had a wide experience as clerk 
of the Committee on Ways and Means, then as First 
Assistant Post Master General and later as Vice 
Chairman of the Tariff Commission. Some of the 
credit for carrying the organization through the ter- 
rific strain of the years 1917-1922 should be given to 
Joseph H. Callan, Assistant Commissioner, Arthur 
A. Ballantine, Solicitor, and P. S. Talbert, George 
V. Newton and Kingman Brewster of the Bureau 
staff. The value of the Tax Advisory Board author- 
ized by the Act of 1918 was due to the high type of 
appointees—Professor T. S. Adams; J. E. Sterret, an 
accountant ; Fred T. Field, a lawyer; Stuart W. Cramer, 
a manufacturer; and Luther F. Speer of the Bureau. 


Tax Reduction (1920-1932) 

After the war, Congress 
was deluged with propa- 
ganda to repeal the excess- 
profits tax, a step that was 
advised by several secre- 
taries of the Treasury, no- 
tably Glass and Houston 
as well as Mellon. But 
during the last two years of 
the Wilson administration 
it was impossible to carry 
out any legislative program 
because of the impassé be- 
tween the executive and 
legislative branches of the 
government. In 1921, when 
the Republicans came into 
full power, tax reduction 
began in earnest. The pro- 
gram of Secretary of the 
Treasury Mellon called for the abolition of the excess- 
profits tax, reduction of the surtax to a maximum of 
20 per cent, repeal of the estate and capital stock 
taxes, and prohibition of future issues of tax-exempt 
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Andrew W. Mellon 
(Rep. Pa.) 


Secretary of the Treasury, 
1921-1932 


Successfully urged repeal of the 


excess-profits tax. 


Ogden L. Mills 
(Rep. N. Y.) 


Ardent advocate of 
Secretary Mellon’s tax plans 
in the House. 


Secretary of the Treasury, 
1932-1933 


Boise Penrose 
(Rep. Pa.) 


Forceful Chairman of the Senate 
Committee on Finance 
1911-1913, 1919-1921 


William R. Green 
(Rep. Ia.) 


Chairman, House Committee on 
Ways and Means, 
1923-1928 


Leader of opposition against 
Secretary Mellon’s tax plans. 
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securities. This was a popular program, to be sure, 
and met with the approval of many in Congress as 
well as throughout the country. President Coolidge 
supported it, of course. The press was so solidly 
behind it that a correspondent of one of the more 
liberal journals wrote that he “did not see how they 
could fail to get their proposition over.” In 1921, 
the excess-profits tax was repealed but corporation 
income tax rates were increased somewhat. 
for individuals were reduced only slightly. 


When Secretary Mellon repeated and emphasized 
his request for surtax reduction in 1924, he was op- 
posed by William R. Green (Iowa), Chairman of the 
Committee on Ways and Means. Green was a mid- 
dle-of-the-road western Republican, in contrast to the 
very conservative easterners and also to the more 
radical farm-bloc members, such as James Frear 
(Wis.) in the House and Smith W. Brookhart (Iowa) 
in the Senate. He had been on the Committee on 
Ways and Means since 1917 and had made a careful 
study of taxation. During the chairmanship of Ford- 
ney in 1921, Green had had charge of the tax bills 


because Fordney was more interested and informed 
about tariff matters. 


Despite the apparent popular approval of Mellon’s 
plan, Green did not think it sound. He believed that 
the rich should not have their taxes cut drastically 
while the Treasury was paying interest on a large 
debt. He opposed the repeal of the estate tax for he 
considered it an important part of a well balanced tax 
system. He agreed, however, that the excess-profits 
tax should be repealed because it laid an inequitable 
burden on small corporations, and he did what he 
could to get congressional action on a joint resolution 
for the discontinuance of issues of tax-exempt securities. 


Green was opposed by conservative Republicans 
who favored Mellon’s program, by Democrats and, 
also, by Progressives such as Frear and La Guardia 
who wanted much higher surtax rates than Green 
advocated. Green stood by his position and won out, 
in the main, partly because of the great support of 
Longworth who proved an exceptionally able con- 
ciliator. One of the leading Democrats in the House 
at that time was Garner, a personal friend of Long- 
worth and also of Ogden Mills. Garner worked for 
higher tax rates than Green desired and he also 
opposed permitting affiliated corporations to make 
consolidated returns. One of his ambitions was to 
graduate the rates on corporations, but this was not 
done until President Roosevelt requested it in 1935. 
In the 1920’s Green fought such graduation as un- 
sound. Ogden L. Mills (Rep., N. Y.) and George 
M. Young (Rep., N. D.) in the House and David A. 
Reed (Rep., Pa.) in the Senate were considered 
Secretary Mellon’s representatives in Congress and 
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did what they could to carry out his policies. Mills 
became Secretary of the Treasury when Mellon 
resigned in 1932. His term of office, unfortunately, 
coincided with the depression and President Hoover’s 
eclipse, so he has never received much recognition 
for his work. 


,oise Penrose (Rep., Pa.) was the forceful chair- 
man of the Senate Finance Committee from 1919 until 
his death in 1921. He was succeeded by Reed Smoot 
(Rep., Utah) who exerted tremendous power in the 
upper house. They were usually supported by Reed 
(Pa.) and Watson (Rep., Ind.). The leading “pro- 
gressive” Republicans at that time were La Follette 
and Norris (Neb.) who continually and persistently 
worked for higher income tax rates and publicity of 
income tax returns. Couzens (Rep., Mich.) played 
an important part in calling attention to the difficul- 
ties and the abuses that had grown up in the Bureau 
of Internal Revenue, but his report, based on a long 
and bitter investigation of the Bureau (1926), was 
practically ignored by the Senate. An important re- 
sult, however, was the establishment of the Joint 
Committee on Internal Revenue Taxation made up 
of members of both houses of Congress and served 
by an able technical staff. McKellar (Tenn.), Heflin 
(Ala.) and Glass (Va.), of the minority party, con- 
tinually criticized the Bureau of Internal Revenue 
and the administration of the income tax. 


Underwood, Simmons, and Overman (N. C.), who 
had much to do with the income tax earlier when 
the Democrats were in control, at this time sup- 
ported the Mellon plan to repeal the estate tax. 
Although the tax was not repealed, the rates were 
reduced. This action was a disappointment to Chair- 
man Green. He realized that he had the opposi- 
tion of the Administration, particularly of the extreme 
conservatives of his party. He felt that many of 
his committee had not stood by him as loyally as 
he expected. Obviously Secretary Mellon and Presi- 
dent Coolidge preferred to have as chairman some- 
one agreeable to their policies. Therefore, when 
the President offered Green a seat on the Court of 
Claims in 1928, he accepted it. 

Several important administrative measures were 
developed during this decade. Reference has been 
made to congressional recognition of difficulties in 
the Bureau. From 1918 to 1922 the Income Tax Unit 
was in a maze of unsettled war and post-war tax 
cases. Because of war demands it was difficult to 
secure adequate trained personnel. It was even more 
difficult to keep men after they were trained because 
demands for income tax auditors increased in the busi- 
ness and legal worlds. The work of auditing returns 
was difficult and slow, so that the number of unaudited 
returns accumulated from year to year. Claims for 
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L. H. Parker 


Chief of Staff, Joint Committee 
on Internal Revenue Taxation. 


1926-1937 


Long an ardent “behind the 
scenes” builder of the income 


tax. 


Reed Smoot 
(Rep. Utah) 


Senator, 1903-1933 


Chairman, Senate Committee 
on Finance 
1923-1933 


+e 


James Couzens 
(Rep. Mich.) 


Senator, 1922-1936 
Instigator and promotor of the 
famous Couzens’ Investigation of 
the Bureau of Internal Revenue, 
which lead ultimately to creation 
of the Joint Committee on In- 
ternal Revenue Taxation. 


aaa al 


Andrieus A. Jones 
(Dem. N. M.) 


Senator, 1917-1927 


Prior to 1920 had ,proposed an 
undistributed profits tax to re- 
place the tax on excess profits. 
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abatement and refund were seemingly impossible to 
settle because the taxpayer as well as the government 
could reopen them on slight provocation. 

The Board of Tax Appeals, established in 1924, 
offered an unbiased body before which taxpayers 
could settle cases involving abatements. The first 
members were selected primarily because of their 
knowledge of tax problems, not because of their politi- 
cal affiliations; this cannot be said of all later appoint- 
ments. The first Board had twelve members of whom 
seven were selected from various parts of the country, 
five from the Bureau. John Sternhagen, one of the 
first appointees, and C. Roger Arundell, now chair- 
man of the Board, have been cited as having rendered 
particularly valuable services. 

In 1927 a study of the Bureau organization was 
made by the Joint Committee on Internal Revenue 
Taxation. This committee was established to give 
Congress some means of keeping in close touch with 
the Bureau, but in more recent years its greatest aid 
has been to give Congress experienced and technical 
help in the preparation of tax bills. The first report, 
in 1927, was made under the direction of L. H. Parker, 
then an engineer on the staff who later became chief. 
His research and advice became of inestimable value 
and his contributions to the building of the income 
tax during his incumbency were greater than can be 





Pat Harrison 


Roswell Magill 
(Dem. Miss.) 


(Dem. N. Y.) 
Chairman, Senate Under Secretary of 
Committee on Finance, the Treasury 
1933- 1937-1938 





Henry Morgenthau, Jr. 


Franklin D. Roosevelt 








John W. Hanes 
(Dem. N. Y.) 
Under Secretary of 
the Treasury 
1938-1939 





Robert L. Doughton 
(Dem. N. Y.) (Dem. N. Y.) Chairman, House 
Secretary of the President of the Committee on Ways 
Treasury United States and Means 
1934- 1933- 1933- 
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shown in this limited sketch. An advisory committee 
composed of such able men as T. S. Adams, A. A, 
Ballantine, George O. May, George E. Holmes and 
Thomas W. Page gave great assistance to the Com- 
mittee in the early years of its existence. 

Largely as a result of studies of the Treasury and 
the Joint Committee during this same period, a num- 
ber of important changes were made in the income 
tax law, most of which eased the burden on taxpayers. 
Among them may be mentioned the earned income 
credit, the technical reorganization sections, the priv- 
ilege of carrying forward losses from one year to the 
next, and special treatment of capital gains and losses. 
During the war the Secretary of the Treasury had 
requested that the law require the filing of consoli- 
dated returns by affiliated corporations. This was 
continued under the Mellon regime. 


The New Deal (1933-1940) 


With the advent of the New Deal in 1933 the Presi- 
dent of the United States assumed leadership in tax 
matters to an extent hitherto unknown. President 
F. D. Roosevelt, advised by such “leftists” as R. G. 
Tugwell and Herman Oliphant, and spurred by such 
extremists as Senator Huey Long (Dem., La.), Dr. F. 
E. Townsend, and other “share-the-wealth” advocates, 
looked upon taxes not only as a means of raising 
revenue but also as a method of achieving 
social and economic reform. In fact his 
tremendous spending program to “prime 
the pump” has taken so much money that 
even greatly increased taxes have been en- 
tirely inadequate, and the public debt has 
mounted, in a time of peace, far above its 
war time peak and no end is in sight. 

Robert Doughton (Dem., N. C.), ap- 
pointed to the chairmanship of the Com- 
mittee on Ways and Means in 1933, has 
faithfully carried out the President’s re- 
quests on revenue measures. Samuel B. 
Hill (Dem., Wash.) was an able member 
of the committee and continued his work 
on tax matters as a member of the Board 
of Tax Appeals to which he was appointed 
in 1936. Other House leaders on the Dem- 
ocratic side have been Fred M. Vinson 
(Ky.) and Jere Cooper (Tenn.). Through- 
out this period the most active Republican 
member on the committee criticizing Ad- 
ministration proposals has been Allen T. 
Treadway (Mass.). 


Many Democrats in both the House and 
the Senate have refused to accept, without 
question, the President’s requests for cer- 
tain legislation. In general, the Senate has 
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Arthur H. Kent 
Assistant General 
Counsel, Bureau of House leader on tax 
Internal Revenue matters during the early 
1936-1938 New Deal. 


Fred M. Vinson 
(Dem. Ky.) 


been more independent than 
the House. Pat Harrison 
(Miss.), Chairman of the 
Committee on Finance, did 
not want a tax bill in 1935 
but put aside his personal 
objections and pushed one 
when Chairman Doughton 
and Senate Floor Leader 
Robinson, as well as the 
President, urged it. He was 
even more reluctant about 
the undistributed profits tax 
in 1936 when it was first proposed and, in 1938, made 
an unprecedented speech in which he took issue with 
the President’s interpretation of the tax bill. He 
is credited with having devised the clever capital- 
stock-excess-profits tax combination, used first in the 
N. I. R. A. (1933) but continued in succeeding revenue 
acts. Senator Harry F. Byrd (Va.) was even more op- 
posed than Senator Harrison to the Administration’s 
spending and tax program. Senator W. H. King (Dem., 
Utah) was a chronic objector and, in fact, was the 
leader against the House bill for the undistributed 
profits tax as the only corporation tax in 1936. 





E. C. Alvord 
Special Assistant to the 
Secretary of the Treasury 

1926-1930 


As this undistributed-profits tax was the storm 
center of the New Deal tax program, both in and 
out of Congress, it should be noted that it was not 
a new idea, as commonly thought in 1936. In 1920, 
T. S. Adams had proposed a similar plan as a sub- 
stitute for the excess-profits tax that was so much 
disliked. Even before this, Senator Andrieus A. Jones 
(Dem., N. M.) proposed such a tax in order to equal- 
ize the tax burdens on individuals and corporations; 
he wanted corporations taxed solely on the amount of 
income that was not distributed in the form of dividends. 
For years he offered amendments, made it his hobby, so 
he said, and once, in 1924, was able to get the Senate to 
agree to such a plan. It was thrown out by the con- 
ference committee, however. President Roosevelt advo- 
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Herman Oliphant 
em. Md.) 
General Counsel for the 
Treasury Department, 
1934-1939 





Robert M. LaFollette, Jr. 
(Prog. Wis.) 
Member, Senate Finance 
Committee, 1930- 





ere Cooper 
(Dem. Tenn.) 
Member, House Ways 
and Means _— 
cated the tax because it 
would increase the revenue 
from the income of cor- 
porations and/or prevent 
much of the avoidance of 
the surtax by wealthy in- 
dividuals who control cor- 


porations. 


On the Republican side 
of the Senate, La Follette, 
Norris, and Couzens have 
been conspicuous among 
the more liberal members 
who have contributed to 








Carl Shoup 
Asst. Professor of 


Economics, Columbia 
University. Acted as 
adviser to the Treasury 


in tax matters. 





Guy T. Helvering 
(Dem. Kans.) 


Commissioner of Internal 


Revenue 1933- 


John P. Wenchel 
(Dem. Md.) 


Chief Counsel, Bureau of 
Internal Revenue 1937- 





Allen T. Treadway 
(Rep. Mass.) 


Most active Republican 


on the House Ways 


Means Committee in 


criticizing current 
Administration tax 
proposals. 
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Underwood & Underwood 


THE FIRST U. S. BOARD OF TAX APPEALS 
Standing (Left to Right): Charles P. Smith, John M. Sternhagen, ar J. Marquette, 


Benjamin H. Littleton, Charles M. Trammel, Jules G. Korner, Jr., 


amuel L. Trussel. 


Seated (Left to Right): James S. Y. Ivins, Albert E. James, Charles D. Hamel, Chairman, 
Adolphus E. Graupner, William C. Lansdon. 


the development of the income tax. 
La Follette, Jr., has carried on his father’s policy 
of advocating high rates and publicity of returns; he 
has repeatedly advocated also the lowering of per- 
He, Clark (Dem., Mo.) and the 
late Senator Borah were the Senate leaders for legis- 
lation to prevent further issues of tax-exempt securities. 

This matter of federal-state tax immunity is still 
one of the difficult problems before Congress, but an 


sonal exemptions. 


Senator Robert 


important step was taken in 1939. At the instigation 


of the President, the Assistant At- 
torney General, Robert Jackson, 
and the Chief Counsel, John P. 
Wenchel, Congress passed an act 
to tax salaries of state officers and 
employees and to permit the states 
to impose non-discriminatory taxes 
on salaries of federal officers and 
employees after 1939. Thus the 
question of intergovernmental tax 
immunity is placed squarely before 
the Supreme Court, though solu- 
tion of the problem as it relates to 
income from governmental securities 
has now been again postponed. 

In contrast to Secretary Mellon, 
Secretary Morgenthau has_ not 
thought it within his province to 
propose definite tax programs to 
Congress. He has usually, but not 
always, appeared before the con- 
gressional committees at public 
hearings, but, until recently, his 
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attitude has been more or less per- 
functory. “Orders” came from 
higher up. In the last few years, 
particularly in the past year, the 
Secretary has shown more inde- 
pendence and has ventured to dif- 
fer with the President, even to the 
extent of discussing budget-balanc- 
ing programs and criticizing mildly 
the hostile attitude of the Admin- 
istration towards business. John 
W. Hanes, a successful business 
man, was appointed Under Secre- 
tary of the Treasury in 1938, ap- 
parently to smooth the relations 
between the government and busi- 
ness. He advocated repealing taxes 
that were obnoxious to business 
and reducing the surtax rates in the 
higher brackets. That the Presi- 
dent finally consented to the dis- 
continuance of the undistributed 


profits tax (when he was told that there were not 
enough votes to retain it) and to the reduction of the 
social security taxes is some indication of the pres- 
sure exerted by business and by the “appeasers” in 
Congress and in the Administration. 

Throughout the years, various experts other than 
those named above have assisted with the administrative 
as well as with the legal and economic problems of the 
tax. For example, the Treasury has had on its staff such 


(Continued on page 331) 





Harris & Ewing 


THE PRESENT U. S. BOARD OF TAX APPEALS ; 
Standing (Rear—Left to Right): John W. Kern, Richard L. Disney, Samuel B. Hill, 


Marion J. Harron, Clarence V. Opper. 


Standing (Middle Row—Left to Right): William 


W. Arnold, Bolon B. Turner, Eugene Black, James M. Leech, Arthur J. Mellott, John A. 
Tyson. Seated (Left to Right): Ernest H. Van Fossan, Charles P. Smith, Charles Rogers 


Arundell, Chairman, John B. Sternhagen, John E. Murdock. 
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Spring Tax Clinic 
Section of Taxation 
American Bar Association 


Open Forum Proceedings 


GEORGE M. MORRIS, Chairman 


HE Tenth Tax Clinic, under the auspices of the 

Section of Taxation of the American Bar Asso- 

ciation, was held, March 23, 1940, at the Hotel 
Mayflower; Washington, D. C., following the luncheon 
at 12:45 o’clock; Mr. George M. Morris, Chairman of 
the Section, presided. 


The Chairman: 


Our first speaker is Mr. Samuel O. Clark, Jr. Mr. Clark is 
new to most of us, because he has had his position as Assistant 
Attorney General a relatively short time, and a great many of 
us have not had the privilege and opportunity of meeting him. 
His background is this: He was educated at Yale University. 
He went to the New Haven High School. He has had a year 
of graduate school work at Yale. Then he went to the law 
school at Yale. He got out of there in 1928 with the degree 
LL. B., magna cum laude. He is a member of the American 
Bar Association and of the State Bar Associations of New 
York and Connecticut. He was a civil engineer with Stone & 
Webster. Well, you know what happened to Stone & Webster. 
(Laughter.) Then he went with Milbank, Tweed, Hope & 
Webb, the New York law firm. He was there until 1931, and 
he was also associated with the law firm in New Haven. 

Then we know he came down as the Director of the 
reorganization division of the Securities and Exchange Com- 
mission, and there he did such a thoroughly acceptable job 
and won so many plaudits and so much praise from everybody 
who came in contact with him that when it became necessary 
to replace that excellent workman, that splendid Assistant 
Attorney General, “Jim” Morris, Mr. Clark was selected for 
the job. 

Mr. Clark: 

(Mr. Clark read a prepared paper, “Tax Compromises in the 
Department of Justice—Some Aspects of Procedure and Policy.” 
See page 280.) 

The Chairman: 

Mr. Clark, we thank you for that forthright and inform- 
ing paper. 

Wesley Ernest Disney is a dangerous man to know. As I 
consider his record before he got to the Congress, it is little 
wonder to me that he was elected to the Seventy-second, the 
Seventy-third, the Seventy-fourth, and the Seventy-fifth Con- 
gresses. I think that the only thing that would terminate his 
election to the Congresses from now on would be the lack of 
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distance between Muskogee County, Oklahoma, from which 
he comes, and the city of Washington. If the Congress sat 
in Alaska, I think he would be even more overwhelmingly 
elected, and the reasons are these: He was a vigorous 
prosecutor of public and private offenders. This is what he 
did before he came to Congress, and explains why he is here. 
He removed and convicted the sheriff, the clerk, the mayor, 
the treasurer, and the commissioners for malfeasance in office 
in his own county! (Laughter.) It is very easy to see that 
if you were a member of the political organization in Okla- 
homa, the farther away Wesley E. Disney got from you the 
better you would be pleased. (Laughter.) 

In his favor I may say that so far as the Tax Section is 
concerned, and its predecessor, the Tax Committee of the 
American Bar Association, we never at any time have called 
upon Mr. Disney to talk to us, to talk with us, or to listen to 
us, that we have not received the greatest cooperation. It is 
a pleasure to receive him here, again. So far, at least, he 
has never talked without saying something. Mr. Disney. 
(Applause. ) 

(Mr. Disney began his remarks as follows:) 

Mr. Disney: 

Mr. Chairman, ladies and gentlemen, this introduction some- 
how reminds me of one I had at one of these late lamented 
country picnics on the Fourth of July a good many years ago. 
After we sat on the platform for a while, the chairman of the 
meeting said, “Do you want to start speaking now, or shall 
we let them enjoy themselves a little while longer?” (Laughter. ) 

They gave me leave to select a subject to talk on, and, so 
as to make it very broad, I chose “Current Tax Problems.” 
Now, in order that I would say absolutely nothing, I followed 
the example of the Treasury Department in its memorandums, 
and reduced this thing to writing. (Laughter.) 

(Mr. Disney then presented his prepared paper. (See 
page 285.) 

The Chairman: 

Mr. Disney, for a legislator, you talk strangely like a tax- 
payer. 

Mr. Disney: 


Well, I had just listened, Mr. Morris, to a discussion of 
income tax problems, civil and criminal. (Laughter.) 
The Chairman: 


Let us hope your interest is in the civil and not the criminal 
end. (Laughter.) 
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Our next speaker might very well be called the Headache 
Man. “Tom” Tarleau sits in a position where, on one side of 
him he has his immediate superiors, he is constantly being 
asked to propose ways and means of meeting what the Treas- 
ury thinks is the tax that is going to be required; on the other 
side of him, he has the problem of hearing from his ultimate 
employers, the taxpayers. In the last six months, following 
the invitation of then Under Secretary Hanes to all who had 
any suggestions to make, to come in and make them, it is 
strange that Mr. Tarleau has not lost the power of speech 
entirely, since his job was to listen and not to talk. Asa 
listener he is one of the most patient men I have heard talked 
to in a long time. Whether he can still talk on his own, we 
are about to see. 

We now have Mr. Thomas Tarleau, Legislative Counsel of 
the Treasury Department. Mr. Tarleau. (Applause.) 

(Mr. Tarleau’s opening remarks were as follows:) 

Mr. Tarleau: 


Mr. Chairman, ladies and gentlemen, before I go into the 
prepared part of my remarks here, I think it advisable to 
point out that whatever memoranda my friend, Mr. Disney, 
has been reading, are not from the Department, but rather 
his speech has sprung full-blown from his own brow, and 
it is truly, I think, a fair reflection of the constructive atti- 
tude that Mr. Disney has always shown as a member of the 
Ways and Means Committee. 

(Mr. Tarleau then read his prepared remarks, ‘Recent 
Supreme Court Decisions and the Interpretation of the In- 
come Tax Law.” See page 293.) 

The Chairman: 


That seems to be a sufficiently neutral report to come from 
the Treasury Department. 

We will adjourn for ten minutes. 

(At 3:15 o’clock there was a ten-minute recess.) 
The Chairman: 


Our next speaker by his appearance exemplifies one of 
the present policies of the Tax Section of the American 
Bar Association. There has been lacking a clearing house 
for tax ideas for a long time. There are clearing houses, 
but none of them are particularly adequate, especially when 
the point of view is that of the taxpayer as contradistinguished 
from that purely of the administrative officer. In forming 
the Tax Section, we found that it would be very easy to rush 
off into a number of inviting directions where, however, there 
were other people who were already supplying a report upon 
those territories. One of those fields is covered by the Com- 
mittee on Domicile, which deals with questions of disputed, 
duplicate, alleged domicile, a work that has been carried on 
for some years now by the National Tax Association. 

Mr. Farwell Knapp is chairman of the National Tax 
Association’s Committee. He is, however, also a member of 
the American Bar Association’s Tax Section Committee, which 
deals with that subject. Generally the policy of that com- 
mittee of the American Bar Association Section, and of the 
Section itself, has been to follow along, to supplement, to 
cooperate with the National Tax Association’s committee, 
which has already done a great deal of spade work. The 
problem with which they are dealing is a problem, however, 
which is crossing and recrossing the path of almost every one 
who is interested in the tax field and who comes in contact 
with estates. 

For those reasons, plus his own familiarity with the sub- 
ject matter as one of the outstanding authorities in this field, 
we have asked Mr. Knapp to come down to address us— 
Mr. Knapp is from Bridgeport, Connecticut—and I am 
very happy to introduce him to you. Mr. Farwell Knapp. 
(Applause.) 

(Mr. Knapp opened his remarks as follows:) 

Mr. Knapp: 
Mr. Chairman, ladies and gentlemen, the first speaker earlier 


this afternoon spoke about litigation, especially tax litigation; 
other speakers have and I intend to; you are all familiar with 
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it. While I listened, it struck me that a method adopted by 
a justice in Connecticut is perhaps one that we ought to use 
for the prompt dispatch of tax litigation. The case he had 
was not a tax case. The story was told to me as a true one 
by a Judge Nickerson, now deceased. When Judge Nickerson 
was a young man, he defended someone accused of some- 
thing before a justice of the peace. It was a new justice of 
the peace. He had never had any experience before. He 
had been moderator of the town meeting, but he had had no 
experience as justice of the peace; and after the evidence was 
in, Nickerson got up and said, “Your Honor, I move that 
the case be dismissed.” The justice of the peace looked around 
and said, “Does anybody second that motion?” The father 
of the accused who was present had wits enough to say, “I 
second it.” So the judge said, “Those in favor say aye.” And 
everybody said “aye” except the prosecutor. “Those opposed 
no.” “It’s a vote! The case is dismissed !” 

Before such a group as this, familiar as you are with tax 
problems, I can be brief. 

(Mr. Knapp then presented his prepared paper, “Solution 
of the Double Domicile Problems—History and Prospects.” 
See page 289.) 


The Chairman: 


Fortunately we have with us today, by appearance upon 
request, Deputy Commissioner Mortimer M. Kassell, of New 
York State, who has some ideas upon this subject, which, 
like all the members of Mr. Knapp’s committees, do not run 
exactly the same as the chairman’s. If Mr. Kassell is in the 
room, we would like to have him step to the platform and 
talk to us a little bit about his ideas. 


Mr. Kassell: 


Mr. Chairman, ladies and gentlemen, I do not know that I 
can contribute any ideas on the subject. I am reminded of 
an incident that happened to me last year in the western part 
of New York. I was seated in a hotel lobby in Buffalo one 
morning reading the newspaper, when an old friend came up. 
He was superintendent of one of the state institutions for the 
mentally defective, and he said, “What are you doing this 
afternoon?” I said, “Nothing. Why?” He said, “We have a 
clinic out at our institution. We have got fifty of our most 
promising inmates, and we are trying to rehabilitate them. 
We give them talks on current subjects. We would like to 
have you come out and talk to us on taxes.” (Laughter.) 
I went out, and I started to talk to this group of about fifty. 
I went along a couple of minutes, and a fellow in the middle 
of the room stood up and said, “He’s rotten!” and sat down. 
I paused, and I looked at the chairman. He just nodded, and 
I decided then I would keep talking, realizing the kind of 
audience I had. A couple of minutes later the man stood 
up again and said, “He’s terrible!” This time I did not even 
pause, I just kept going. A few minutes later he stood up 
again, and he said, “He’s rotten! Throw him out!” And 
this time I turned to my friend and said, “Now, look, I did 
not come here to be insulted. Let us call this thing off.” 
He said, “For heaven sakes, ‘Mort,’ don’t stop now. That is 
the first sign of intelligence that fellow has shown in six 
months!” (Laughter.) 

Seriously, on this problem, I have this one thought, and 
it represents of course a personal thought and not any official 
view of the New York Tax Commission. That is this—thiat 
we have been thus far searching for a remedy that will provide 
one form to determine the question of where an individual is 
domiciled, and I wonder if we are right. I wonder if there 
isn’t another approach. It comes to my mind in this fashion. 
In state corporate taxation, the state of domicile of a corpo- 
ration has power constitutionally to tax all of the net income 
of a corporation. It does not do that, with three exceptions, 
based I think perhaps on the theory of the division of the 
loot; but I think, on the idea that there ought to be some 
equitable apportionment. This corporation does business in 
forty-eight states. Each state has a right to some part of the 
tax. In theory—really in practice—the aggregate tax is on 
one hundred per cent of the net income. A‘similar principle 
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here, applied to the case of a man who spends six months 
in (say) Massachusetts, and six months in New York, would 
result in each state getting one-half of the tax it would have 
gotten if we had reached the determination that he was domi- 
ciled in Massachusetts and in New York. 

In other words, I think there is some legal justification for 
disregarding a determination of domicile, of not making, if 
you will, a determination that this man is domiciled in state A 
or state B, but simply saying, “Each state contributes to his 
benefit and protects him; hence it may impose a tax, meas- 
ured by the amount of benefit or protection it affords.” I 
think that legal justification for state death taxes may be 
somewhat new. We have thus far considered the legal basis 
or theory of state death taxes as being a charge for the priv- 
ilege of transmitting property, of letting the state law act 
on this transmission of property from the dead to the living; 
but I think we are away from that. I think the Supreme 
Court, at the last term, in Curry v. McCandless and Graves v. 
Elliott, pointed out that this tax is for a benefit and protection. 
In any event, I am not too sure that the subject is of as much 
importance as it was. In the six years that the committee 
has functioned, there seem to be fewer and fewer cases, and 
the problem that is important comes out in this fashion: The 
determination of domicile is only important in taxation from 
the standpoint of which states can tax all the intangibles, if 
that is the rule, which I personally very much doubt; but, if 
it is not the rule, then it does not make any difference, unless 
the states reénact reciprocal statutes, waiving their right to tax 
intangibles of nonresidents on a reciprocal basis. So that I 
think we might accomplish more by reénacting, or getting the 
states that do not now have reciprocal statutes to enact, or 
reenact, the statutes, and tack on some provision for dividing 
it up on some allocation method in the case of these close, 
disputed instances, where a man has two homes. I have not 
thought through the details, but it presents to me a workable 
solution of a problem that we have not been able to solve any 
other way. 

It is somewhat shocking to those of us who are trained in 
the common law, as has been pointed out, that our jurispru- 
dence is without any system of avoiding this obvious evil. 
Well, if we cannot work it out by some theory of common 
law, let us get us something that will work it’ out, whether 
it is in accord with our present instinctive notions about the 
common law, or not. I think some method of allocation may 
well prove to be a practical solution of the problem. 

Thank you very much. (Applause.) 


The Chairman: 


To an audience which is composed of tax people, to a large 
extent, in the District of Columbia, this question of domicile 
is a pretty hot one. I just asked Mr. Morgan, of our Board 
of Tax Appeals, whether he is going to talk upon this subject, 
and he said “No,” so I thought I would just point out to 
you that we have in this city under our present income tax 
law hundreds of cases, to put it mildly, where people who 
are in the District of Columbia, making an income in the Dis- 
trict of Columbia, claim domicile in other jurisdictions, for 
a variety of reasons, some of which will immediately occur 
to you; and we are probably in for a number of litigations 
in our local courts here on the various bases upon which domi- 
cile is claimed in other jurisdictions. 

It would not be at all surprising if within the next four 
or five years, in the determination of those disputes, there 
would be a good deal of contribution to the law of domicile 
on the question of current income taxes. 

Is there anyone who would like to ask any questions of 
Mr. Knapp or Mr. Kassell, in connection with this matter 
generally, or is there anyone who would like to make any 
remarks for the good of the cause? If not, we will proceed 
to hear our next speaker. 

Mr. Morgan is quite a man. In order to make one Federal 
Board of Tax Appeals, it takes sixteen men, but in order 
to make another Board of Tax Appeals it takes only one man, 
when you have a man like Morgan. He is a filet sole, so to 
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speak, of our Board of Tax Appeals in the District of 
Columbia. He cannot even dodge behind a per curiam opinion. 
Everything Morgan says is the law, and he is the one respon- 
sible person for making it. 

We are quite privileged to hear such a man speak, because 
he is a rara avis indeed. I introduce to you Mr. Jo V. Morgan, 
the Board of Tax Appeals of the District of Columbia. 


Mr. Morgan: 


Mr. Chairman, ladies and gentlemen, I would be a very 
unresponsive soul if I did not soar to the heights on such an 
introduction. 

(Mr. Morgan then presented his prepared paper, “A Local 
Board of Tax Appeals.” See page 297.) 


The Chairman: 


The choice of our final speaker was conditioned, I believe, 
by the subject matter of his remarks. You will observe that 
we have not selected a tax administrator nor a tax practitioner, 
but a professor of law in a recognized law school, whose duty 
it is to comment rather than contend. If Mr. Phillips and 
his committee had had at all a “news nose” or an apprecia- 
tion of the lurid, instead of entitling Prof. Nash’s remarks 
“Implications of Some Recent Developments in the Taxation 
of Trusts (including the effect of recent Supreme Court and 
other decisions),” they might very well have entitled the re- 
marks of Prof. Nash, “The Strange Case of the Law of Trusts”; 
or “Murder in the Supreme Court.” (Laughter. Applause.) 

(Mr. Nash read his prepared paper, “Implications of Some 
Recent Developments in the Taxation of Trusts.” See page 267.) 


The Chairman: 


Ladies and gentlemen, now Mr. Nash has let our hair down 
for us, I am reminded of a message which I received from 
one of the members of one of the committees of the Tax 
Section, who lives in a quite distant state. He said that he 
was unable to be here and regretted it, but if there should be 
anyone in this audience who wanted to know what his thought 
was as to the most urgent need in the administration of the 
tax system of the United States, his suggestion is that we get 
some lawyers on the Supreme Court! (Laughter.) 


Mr. Disney: 
Mr. Chairman, I want to ask Mr. Morgan a question. 


The Chairman: 
Yes, by all means. 


Mr. Morgan: 
What is your question? 


Mr. Disney: 


Mr. Morgan, you made some appreciative references to 
the Board of Tax Appeals of the District of Columbia. 


Mr. Morgan: 
I had to. 


Mr. Disney: 


I want to inquire, in your experience on that Board, whether 
or not you have seen any symptoms or any signs of the Board 
becoming judge, jury, prosecutor, witness, and executioner? 
(Applause.) 


Mr. Morgan: 


Because of the limited time I could not develop that point 
as thoroughly as I would have liked. It is an important fea- 
ture of the Board of Tax Appeals for the District of Columbia 
that it is not the judge, jury and prosecutor. The Board is 
independent of the District. It receives- its expenses from 
the District, but that is all. In proceedings before the Board 
the District of Columbia is represented by the Corporation 
Counsel and his Assistants—two very able Assistants, Messrs. 
Simmon and Littlehales, who happen to be here today and to 
whom I am indebted for their codperation toward the prompt 
and efficient disposition of cases before the Board. Another 


(Continued on page 309) 
























































































































































































































































































Tax Compromises in the Department of Justice— 
Some Aspects of Procedure and Policy’ 


N ONE way or another most of you have become 
familiar in a general way with the Tax Division 
of the Department of Justice and its function of 

representing in a myriad of cases a client who is 

engaged in the process, at times a painful one, of 
taking private wealth for public use. Possibly the 
aspect of the Department’s work with which you are 
most familiar is the actual litigation of cases, for 
much of its task is performed in the Court of Claims, 
the District Courts, the Circuit Courts, or the Supreme 
Court. Inevitably there are some cases which must 
be litigated, where the final solution can be found 
only in the courts. In some a definite ruling on 
doubtful points is sought as a guide for the future; 
in others there may be no common meeting ground 
for compromise. But litigation is not needlessly 
sought after. In the words of Burke, “All govern- 
ment is founded on compromise and barter. 

We balance inconveniences; we give and take; we 
remit some rights, that we may enjoy others. . Pi 

There is a large body of cases where litigation to 
the bitter end is unnecessary, where a conclusion fair 
to both parties may be reached through mutual con- 
cessions without benefit of the final authoritative 
voice of the court. In view of the inevitable com- 
plexity of the tax law, the uncertainty which is a nec- 
essary adjunct of that complexity, and the multitude 
of tax disputes which fill our court calendars, the 
desirability of there being readily available an admin- 
istrative as opposed to a judicial process for the dis- 
position of cases is clear. The Tax Division recognizes 
the advantages flowing from a prompt disposition of 
cases through administrative negotiations and the 
importance of the existence of satisfactory machinery 
for the carrying on of such negotiations. 

The importance of this function of the Tax Division 
is shown by the fact that almost one-quarter of the 
cases which pass through the Division are disposed 
of by compromise. Thus during the last five years, 
of the more than eight thousand cases disposed of by 
the Tax Division—and this figure does not include a 
large number of special tax cases—one thousand eight 
hundred and seventy-two have been settled or com- 


* Address before the Tenth Tax Clinic of the Section of Taxation 
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D. C., March 23, 1940. 
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promised. Recognition of 
the importance of the com- 
promise function has led 
to the designation of a 
specially trained group of 
lawyers in the Tax Divi- 
sion to handle this large 
volume of work. 

The power of the At- 
torney General to compro- 
mise cases is an untram- 
melled one. It is a power 
which “is in part inherent, 
appertaining to the office, 
and in part derived from 
various statutes and deci- 
sions.” ? It extends to all 
cases arising out of the in- 
ternal revenue laws where 
such cases are in litigation 
in the courts as distin- 
guished from the Board of Tax Appeals, or are re- 
ferred to the Department for the purpose of instituting 
legal proceedings. Summarizing an-opinion of the 


Attorney General, promulgated in 1934,? this power 
to compromise 


(1) is to be exercised with wise discretion; 

(2) is to be resorted to only to promote the Government’s 
best interest or to prevent flagrant injustice; 

(3) is broad and plenary; 


(4) attaches immediately upon receipt of a case in the 
Department; 


(5) carries with it both civil and criminal features and 

(6) any other matter germane to the case which the Attor- 
ney General may find necessary or proper to consider before 
he invokes the aid of the courts; and 


(7) does not end with the entry of judgment but embraces 
execution. 


While an exact marking out of the boundaries of 
this power is unnecessary to this discussion, one or 
two significant points may be briefly indicated. In 
spite of the broad scope of the power, nice questions 
of jurisdiction frequently arise, one of the most diffi- 
cult of which is the determination of whether a given 
matter is germane to a case within the jurisdiction 
of the Department. For example, where a taxpayer 
is busy disputing with the Government two tax mat- 
ters, only one of which is in litigation in the courts, 


? Opinion of Attorney General, 38 Op. A. G. 98; Sec. 3761, I. R. C. 
* Opinion of Attorney General, 38 Op. A. G. 98. 
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and then wearies of the disputes and desires to dis- 
pose of both at once in a single compromise, has the 
Department the requisite jurisdiction to declare 
peace? In other words, is the dispute which has not 
reached the Tax Division germane to that which is 
in the courts? 


BVIOUSLY, THE EXISTENCE OF THE REQUISITE 
en or kinship cannot be determined by any rule 
of thumb; what is or what is not germane must usually 
be determined by the circumstances of each case. One 
test, however, which has been suggested is whether or 
not the matter which is not in litigation will be neces- 
sarily affected by the disposition of the case before 
the Department. For example, one case involved 
both income taxes and gift taxes, but only the income 
taxes were in litigation. The taxpayer offered to 
settle the case on the basis of paying a percentage of 
each of the taxes. The offer was rejected on the 
ground that the liability of the taxpayer in one case 
depended upon different principles of law than his 
liability in the other, that a decision by a court in one 
would have no direct bearing upon the outcome of 
the other, and that, accordingly, the gift tax case, 
which had not been referred to this Department, was 
not germane to the income tax case. On the other 
hand, assume that in a case pending before the De- 
partment the sole question involved is the taxpayer’s 
cost basis of certain property and that there is also 
pending before the Bureau a claim for refund for an- 
other taxable year based entirely upon the same 
ground. In this situation the matter not in litigation 
will be necessarily affected by a disposition of the 
case before the Department and, accordingly, it is 
germane for the purposes of compromise. 

I wish to call attention also to cases which. are re- 
ferred to the Joint Committee. Under section 3777 
of the Internal Revenue Code no refund or credit of 
certain kinds of taxes in excess of $75,000 may be 
made until the matter has been before the Joint Com- 
mittee of Congress on Internal Revenue Taxation for 
a period of thirty days. Accordingly, it has been the 
practice of the Department in recent years to condi- 
tion the acceptance of offers involving refunds in excess 
of $75,000 upon the approval of the Joint Committee. 

While the power to compromise cases is extremely 
broad, it is one which, in the words of the Attorney 
General’s opinion, is to be exercised with “wise dis- 
cretion and resorted to only to promote the Govern- 
ment’s best interests or to prevent flagrant injustice.” 
Assuming that technical jurisdiction exists, when and 
under what conditions may this power be appropri- 
ately exercised? Again, no definite formula has been 
evolved to define those cases where the Department 
of Justice may properly exercise its power to com- 
Promise. In general, however, a two-fold standard 
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is applied to determine the question of whether a given 
civil case is compromisable. The principal test, and 
one that is applied in the majority of the cases, relates 
to the merits. The other test is the financial condi- 
tion of the taxpayer. In other words, if in a given case 
there is a reasonable doubt as to legal liability or as 
to collectibility, the case is generally considered a 
proper one for compromise. Conversely, where in- 
genuity of counsel cannot raise a bona fide doubt as to 
the merits, as where a judgment has become final, or 
the liability is certain, and where the existence of 
substantial bank accounts and unencumbered real 
estate makes it impossible to contend that the tax- 
payer cannot pay, generally there can be no com- 
promise. “Certainty cannot be said to exist,” however, 
“where there is a bona fide dispute as to either a 
question of fact or of law.”* Where such is the case 
there is room for mutual concession and the problem 
then resolves itself into one of evaluating the possi- 
bilities, of weighing what is given against what is 
taken as honestly, accurately, and intelligently as 
possible. 

Where the question of collectibility is involved, an 
investigation of the financial condition of the tax- 
payer is made by the Bureau of Internal Revenue. 
Naturally the Department relies in large measure 
upon the results of such an investigation. In some 
instances, in addition, the views of the United States 
Attorneys are requested because of their familiarity 
with local conditions. 

There is one factor which is frequently urged upon 
the Government by counsel for the taxpayers as justi- 
fying compromise and almost invariably rejected. 
That is the factor of inequity. This is not to say that 
the Department is blind to inequity, for the power to 
compromise may be exercised “to prevent flagrant in- 
justice”’—but the injustice must be flagrant. ‘Too 
often, however, claims of flagrant injustice are found 
to be exaggerated or untrue or confused with mere 
hardship. Compromises in this category have been 
rather rare, but the power has been exercised where, 
for example, the taxpayer has made a showing that 
payment of the full amount in a lump sum would 
bankrupt him or would otherwise work some irreme- 
diable adversity. But even in these instances the 
Department has generally gone no further than agree 
to accept payment in installments of the amount 
offered in compromise. Also, in such cases provision 
is made for the payment of interest upon the deferred 
installments and the taxpayer usually is required to 
post collateral to insure full payment. The justifica- 
tion for this policy was stated by the present Attorney 
General in an address given a few years ago: ® 





* Opinion of Attorney General, 38 Op. A. G. 98. 


512 Tax Magazine, p. 342 (July, 1934), ‘‘Changes in Treasury Tax 
Policy’’ by Robert H. Jackson. 
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A liberal compromise policy which waives the claims of 
the Treasury for consideration of “public policy” or hard- 
ship is impossible of administration without creating a favored 
class of taxpayers, and without creating many real discrim- 
inations, which give rise to stories of compromise by influ- 
ence and partiality. . . If the present policy seems severe, 
let it have credit for being impartial. 

If in a case there is doubt as to liability or as to 
collectibility and, accordingly, it is a proper one for 
compromise, administrative machinery established for 
the consideration of compromise offers may be quickly 
put in motion. To some of you who customarily 
handle cases before the Department, it may appear 
that this machinery is complicated, has too many 
overseers, and is productive of unnecessary delay. 
Simplicity and speed are, of course, desirable, other 
things being equal, and these factors are emphasized 
so far as may be consistent with essential safeguards. 
In exercising the broad and plenary power to com- 
promise there is substituted for the judicial an admin- 
istrative judgment, and a heavy responsibility rests 
upon those who exercise that power. Every care 
must be and is taken to insure that it is not exercised 
carelessly or in a discriminatory manner. 

It may be well to trace the course of the typical 
offer in compromise from the time of its submission 
to the receipt by the proponent of notice of the action 
which has been taken. Most of the offers are sub- 
mitted directly to the Tax Division of the Department 
in the form of letters. Generally the Department does 
not require the use of a form such as Treasury 
Forms 656 and 656-C. When offers are submitted 
directly to the Department, it is the uniform practice 
to refer them to the Bureau of Internal Revenue, 
which is in effect our client, for the recommendation 
of the Chief Counsel and in many instances in cases 
pending in the District Courts to the United States 
Attorney as well. 

Upon receipt of the Chief Counsel’s recommenda- 
tion, and the recommendation of the United States 
Attorney when appropriate, the attorney in the Tax 
Division to whom the case has been assigned prepares 
a detailed memorandum which he sends, over the desk 
of his Section Chief, to the Compromise Section. The 
case is then assigned to one of the members of this 
Section for consideration of the offer in the light of 
all the circumstances of the case. His conclusions 
are embodied in a covering memorandum which is 
reviewed by the head of the Compromise Section and 
is then considered by the principal assistant to the 
Assistant Attorney General in Charge of the Division. 
The Assistant Attorney General personally reviews 
all compromises in the more important cases and in 
all other cases in which there is a divergence of views. 

The file then goes to the Assistant Solicitor Gen- 
eral, who is authorized to act finally upon offers in 
compromise of claims on behalf of the United States 
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in all cases in which the gross amount of the original 
claim does not exceed $50,000, and of claims against 
the United States wherein the amount to be refunded 
does not exceed $10,000. The Assistant Solicitor 
General usually refers a compromise to one of the 
members of his staff, and upon completion of this 
review he takes final action, or submits the matter 
to the Attorney General with his recommendation if 
the amounts just mentioned are exceeded. 

The views of all of the individuals who pass upon 
the offer are placed in the file, together with all other 
recommendations made in the case. Needless to say, 
there are inherent differences between compromises 
to which the Federal Government is a party and those 
between private litigants. In the former class of 
cases orderly procedure demands the safeguards 
which already have been touched upon. In the latter 
class the informality and expedition that might be 
obtained are limited principally by the confidence of 
one attorney in another and the distance to the nearest 
telephone. There may be those among you who feel 
that the “square corners” ® the late Justice Holmes 
said a citizen must turn in dealing with the Govern- 
ment, are stretched into city blocks when it comes to 
compromising tax cases. Nevertheless, it is believed 
that the present procedure is best suited to situations 
in which the judgment of those handling cases for 
the Government is substituted for that of the Courts. 


Bienes THIS PROCEDURE CANNOT BE CARRIED OUT 
in a day or a week. It does take time. However, 
every effort is being made to prevent unnecessary delays. 
Further, the Department is so geared that where an 
immediate decision is essential and where the facts 
are such that an informed judgment may be quickly 
reached, a decision may be secured within a period 
of a few days. Frequently informal conferences be- 
tween taxpayer’s counsel and attorneys in the Tax 
Division are helpful from the standpoint of time- 
saving and may be of material assistance in arriving 
at an accurate understanding of the merits of the 
case. The Department is always willing to discuss 
the possibility of disposing of a case in this manner 
and the door has never been closed to anyone ap- 
proaching the Tax Division with a legitimate and 
timely compromise proposal. 

In addition to steps taken within the Tax Divi- 
sion, much can be done by counsel for the taxpayers 
toward expediting the consideration of a compromise 
offer. Considerable time is lost in many cases because 
the offer submitted is indefinite or ambiguous in its 
terms. Ambiguous offers, of course, must be returned 
for clarification. It is important that any offer made 
be explicit in all details. For example, in an offer 
to accept a refund of, say, $10,000, it should be specifi- 





® Rock Island A. & L. R. Co. v. United States, 254 U. S. 141, 143. 
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cally stated whether the payment of $10,000 and no 
more, or $10,000 plus interest, is contemplated. Like- 
wise, in cases where there may be doubt as to collecti- 
bility, the net effect of a naked assertion of inablity 
to pay is delay. Such an assertion is too frequently 
thrown in for whatever value it may have. It has 
none. The facts should be properly developed in the 
offer, and a statement of the taxpayer’s assets and 
liabilities and any other pertinent information or 
documentary evidence should be presented. Again, 
obviously inadequate offers are frequently submitted. 
Such offers are in no way helpful to a taxpayer’s case 
and so far as possible they are not permitted to delay 
a pending trial. A careful intelligent appraisal by 
counsel of the settling value of his case will do much 
toward speeding up its final disposition. 


Before leaving the subject of compromise in civil 
cases, I wish to refer briefly to the new pre-trial pro- 
cedure.” Frequently an offer in compromise is sub- 
mitted as the result of a pre-trial hearing held in 
accordance with the New Federal Rules of Civil Pro- 
cedure. Of course, it is not possible for the Govern- 
ment’s representative at the pre-trial hearing to bind 
the Government to a compromise of a federal tax 
case since his authority in that respect is limited. 
However, the disclosures at the pre-trial might indi- 
cate that the case is one that is susceptible of com- 
promise and might lead to a satisfactory offer by the 
taxpayer. In many instances lawyers have hesitated, 
prior to the pre-trial hearing, to take up the subject 
of compromise. The way is opened, however, by the 
pre-trial judge’s inquiry as to whether the case is one 
that might be compromised. This is now a common 
practice of the courts. It frequently brings about a 
discussion of compromise and causes counsel to ex- 
plore the possibilities of thus disposing of the case. 
Counsel are often in a better temper to consider 
amicable adjustments after disclosure by each side 
of facts upon which it relies. 


Criminal Cases 


In addition to the civil cases, the criminal tax cases 
form an important part of the work of the Tax Divi- 
sion in the Department of Justice. The criminal fea- 
tures of tax work, however, comprise too large a field 





*The experience in regard to compromise at or after pre-trial is 
significant. In the State courts of Massachusetts and in the Wayne 
County Circuit Court at Detroit, Michigan, pre-trial practice pre- 
vailed for several years before its adoption in federal procedure. 
In the Massachusetts courts 25 per cent of the cases are compro- 
mised before the pre-trial judge and another 16 per cent are com- 
Promised between the pre-trial hearing and the regular trial. 
While it cannot be proved statistically that pre-trial brought about 
all of those compromises, undoubtedly most of them were consum- 
mated as the result of pre-trial. Experience in the State courts 
at Detroit and Pittsburgh and in the United States District Court 
of Massachusetts has been similar. The latter court was probably 
the first federal court to. have a pre-trial calendar after the new 
Federal Rules became effective. Out of 313 cases pre-tried in that 
court, 95, or nearly one-third, were compromised during a pre-trial 
session lasting three weeks. 


TAX COMPROMISES IN THE DEPARTMENT OF JUSTICE 283 


to permit more than a few comments on some of the 
more troublesome problems which these cases present. 


Certain misconceptions are apparently prevalent 
concerning the attitude and policy of the Department 
of Justice with respect to the prosecution of criminal 
cases. Simply stated, the act of wilfully and fraudu- 
lently evading taxes constitutes a serious crime which 
may be punished by a penitentiary sentence, and it is 
the duty and policy of the Department of Justice to 
prosecute those who have committed it. The policy, 
however, is not one of “undiscriminating severity.” ® 
A case which is forwarded from this Department to 
the United States Attorney for the institution of crim- 
inal proceedings is one which has been subjected to 
a painstaking scrutiny carefully designed to eliminate 
those cases where the invoking of criminal sanctions 
is not warranted. 

Such a case began with a joint investigation by a 
revenue agent and a special agent of the Bureau. 
Upon the completion of the agent’s investigation, the 
report of the special agent went to the office of the 
Chief of the Intelligence Unit of the Bureau in Wash- 
ington. The case was then reviewed by the Penal 
Division of the Bureau and by the Tax Division of 
the Department of Justice. At one or more times 
during the course of the consideration of his case, 
the taxpayer had an opportunity to present whatever 
facts and explanations he desired. 


This procedure is designed “to avoid groundless 
prosecution as well as to assure deserved ones.”® A 
case which survives this process is one where it has 
been concluded, after a careful examination of the 
facts by a group of experienced lawyers both in the 
Chief Counsel’s office of the Bureau and in the Tax 
Division, that substantial evidence of guilt and a rea- 
sonable prospect of securing a conviction exist. 


With this background the policy of the Department 
with respect to criminal prosecutions may be broadly 
sketched. Criminal proceedings are not regarded as 
implementing the ordinary civil remedies available 
for enforcing tax collections. Indictments are not 
used as clubs to compel payment of taxes by the indi- 
viduals indicted. On the contrary, it is the view of 
the Department of Justice that the collection of the 
civil liabilities, including fraud penalties, is a matter 
entirely apart from the criminal aspect of the case. 
Trials of criminal cases have been insisted upon even 
where it has been apparent that as a result only a 
fraction of the amount which may have been offered 
in settlement of the case can be collected. In other 
words, where it has been finally concluded that sub- 
stantial evidence of guilt and a reasonable prospect 

812 Tax Magazine, p. 342 (July, 1934), ‘“‘Changes in Treasury Tax 


Policy’’ by Robert H. Jackson. 
9 Ibid. 
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of conviction exist, the case cannot be disposed of 
by the mere payment of money, no matter what the 
amount, in settlement of the civil liabilities. This 
cannot be too strongly emphasized, for despite the 
age of the policy and the publicity given to it, some 
counsel for prospective defendants persist in attempt- 
ing to dispose of the criminal features of a case by 
money payment alone. The only way in which the 
criminal aspect of such a case may be settled in the 
Department without a trial is by the entry of an 
unconditional plea to one or more of the major counts 
of the indictment. It is optional with the defendant 
whether he wishes to dispose of his civil liabilities 
concurrently with the entering of the plea. 

Offers which are clearly inadequate and do not meet 
these standards will be summarily rejected and will 
not be permitted to delay the criminal proceedings. 
Where a settlement offer is made, it is the policy of 
the Department to require the payment of the full 
civil liability, including penalties and interest, or so 
much thereof as the taxpayer is able to pay. How- 
ever, the taxpayer is, of course, given an opportunity 
to demonstrate that the proposed civil liability is 
clearly excessive. In general, the same standards are 
applied to the determination of the adequacy of money 
payments as are applied to offers in civil cases. 

Accordingly, describing a criminal case which has 
been disposed of in the manner just referred to as one 
that has been compromised is misleading. The de- 
fendant pays the civil liability in full and admits his 
guilt by an appropriate plea to the indictment. It is 
hardly necessary to point out that no agreement is 
ever made with the defendant as to the degree of the 
criminal punishment that will be imposed. That is 
a matter which obviously lies exclusively within the 
discretion of the court. Moreover, it is the standing 
policy of the Department to make no recommendation 
to the court as to either leniency or severity of punish- 
ment where the civil liabilities are settled concur- 
rently with the entry of the plea. In the typical case, 
however, an objective statement of facts is submitted 





Hire an Accountant 


The one-man corporation is especially prevalent in 
realty. The man usually mingles his identity with 
that of the corporation. The results are always a 
headache and usually a big expense. This time it 
was his creditors rather than the taxpayers himself 
who lost, for a bankruptcy intervened. Boiling down 


the facts in the Ruckstuhl case (404 CCH { 9320) it 
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for the information of the court. This statement covers 
the amount and source of the defendant’s income, the 
amount of the tax evaded, the means or devices em- 
ployed to that end, and other pertinent information 
bearing on the case. 


The present policy of making no recommendation 
as to severity or leniency of punishment was adopted 
principally because of the erroneous impression, 
which was almost inevitably created by the joining 
of the civil with the criminal side of the case, that 
a close relationship existed between the collection of 
the civil liabilities and the particular recommendation 
made by the Department. This present policy, how- 
ever, is apparently in turn subject to misinterpreta- 
tion. It perhaps has been construed in some instances 
as indicating that the Department of Justice is not 
interested in the criminal penalties imposed. That is 
not the case. We feel that even as to first offenders 
the evasion of the tax may have been so flagrant that 
a prison sentence is called for. The fact that the 
defendant after his crime has been detected pays the 
taxes which he has evaded together with penalties and 
interest is, of course, one of the facts to be considered 
when sentence is imposed. But to my mind it is not 
a dominant fact. A contrary view causes the extent 
of the criminal penalty to rest upon the ability of 
the defendant to pay the civil liabilities and not upon 
the flagrancy of the crime. 


Conclusion 


In conclusion, I wish again to emphasize that the 
Department is ready and willing to consider any rea- 
sonable, legitimate compromise or settlement pro- 
posal. In the nature of things we cannot make the 
offers, but we can and do smooth the way for the 
proponents. The Department will meet at least half 
way anyone who comes to us with a bona fide pro- 
posal. The only request we make is that the offer 
be reasonable, and that it take into account the reali- 
ties of the situation. 


appears that he included in his personal income and 
paid tax on a large sum which really belonged to his 
corporation. The trustee sued for a refund, and on 
March 14, the U. S. Court for the Southern District 
of New York said: 


“If he had scrupulously kept his corporate affairs separate 
from his personal affairs, perhaps he would have been entitled 


toarefund. But he did not. He was estopped.”-Lewis Gluick 
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CURRENT TAX PROBLEMS 


By WESLEY 


T IS a truism to refer to the importance of the 
tax problem. It is correct to say that present 
day shifting conditions, both industrial and legal, 

have greatly accentuated its current importance to 
the business life of this Republic. In approaching the 
subject of current tax problems, I feel that your 
Association should be able better to inform us about 
the practical problems of the taxpayer than any other 
organization. I hope, if you have any suggestions 
toward a more simply, equitable tax system, you will 
not hesitate to submit your suggestions to the Sub- 
committee on Internal Revenue Taxation of the Ways 
and Means Committee. It would appear to be a wise 
policy for this unit to work closely with the Joint 
Committee on Internal Revenue, of which Honorable 
Colin F. Stam is Chief of Staff. In fact, it may be 
properly said that such contacts and communications 
would be welcomed, by both organizations. 


Will there be a 1940 tax 
Not if we can avoid it. 


A prevailing inquiry is: 
bill? The quick answer is: 

My short time will not permit an extended discus- 
sion, but at this moment, some observations as to 
multiple taxation are pertinent, relating to income 
taxes, excise taxes, taxation of salaries of public em- 


ployees, chain store taxes, and other interesting 
angles. 


Multiple Taxation 


One of the most difficult problems with which we 
are faced today is that of multiple taxation. Too 
often one government looks only at the burden im- 
posed by it and not by the other governments. In 
the case of all governmental agencies, the source is 
the same, and I feel that it is time that we look at 
the taxpayer and find out what his burden actually 
is. There are thirty-five states, including the Dis- 
trict of Columbia, now imposing income taxes. The 
Federal Government has a normal rate of four per 
cent and a surtax running as high as seventy-five 
per cent. In at least two states, California and North 
Dakota, the income tax rates run as high as fifteen 
per cent and in at least fourteen states the top rate 
exceeds five per cent. So when we add the state rate 
to the federal rate, we can see what a burden is being 
imposed upon the taxpayers of the country. Thirty- 


* Address before the Tenth Tax Clinic, sponsored by the Section 
of Taxation, American Bar Association, Mayflower Hotel, March 23, 
1940, 

U. S. Representative, First District of Oklahoma. 


Member, 
Ways and Means Committee. 


EB. DISNEY ** 


three states and the District of Columbia impose cor- 
poration income taxes. The income tax field is not 
the only field where the Federal Government and the 
states appear to be in competition with each other. 

All of the states impose gasoline taxes in addition 
to the Federal Government; twenty-three states im- 
pose sales and use taxes, in addition to the selective 
sales taxes imposed by the Federal Government. 
Twenty-six states impose tobacco taxes; eighteen 


Hon. Wesley E. Disney 











states impose liquor taxes, and twenty-seven states 
require dealers in liquor to pay license taxes. We 
also have forty-seven states imposing estate and in- 
heritance taxes. These are all in addition to the taxes 
imposed on these subjects by the Federal Govern- 
ment. Practically all of these taxes are borne by the 
same taxpayers who are now heavily burdened with 
income taxes. The problems we face in attempting 
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to alleviate this burden, with the need for revenue 
to meet our expenditures, makes the remedy a most 
difficult one. Everyone interested desires to find a 
solution, so that we may be able to ease the burden 
and at the same time continue the expenditures neces- 
sary to run the Government. ” 


Chain Store Tax 


There is pending before the Ways and Means Com- 
mittee a bill to impose a Federal Chain Store Tax. 
There are now twenty-two states imposing chain store 
taxes. Opponents claim that if the federal bill is 
enacted, the tax burden will be so enormous that 
operation of a business through chain stores will be 
seriously impeded. The Ways and Means Commit- 
tee has appointed a subcommittee to go into this sub- 
ject, hearings to start at an early date. 


Income Tax Exemption 


One of the most oft repeated suggestions is that 
we should lower the exemptions, so as to bring into 
the taxable class the low income tax groups, so as to 
do them the personal favor of making them tax- 
conscious! I believe that many people who advocate 
such a plan fail to realize the extent of the burden 
which this low income tax group is now bearing. The 
federal exemptions are two thousand five hundred 
dollars for married people and heads of families, one 
thousand dollars for a single person, and four hun- 
dred dollars for dependents. These exemptions were 
put into the law in recognition that such minimum 
amounts are essential to take care of the necessities 
of life. It should be remembered that the income tax 
law allows only business expenses, not personal ex- 
penses, as deductions, except as to earned income 
credits. Therefore, these exemptions and credits are 
the only relief which the low income tax group secures 
from the payment of a gross income tax. Their de- 
ductions are too often a negligible amount. 

But aside from this, it should not be forgotten that 
these people pay many taxes other than the federal 
income tax. There is the social security wage tax. 
The federal cigarette, gasoline and other sales taxes, 
almost without number, are passed on to the con- 
sumer. Many of these people are brought into the 
taxable income class by the low exemptions allowed 
under the state income taxes. There are sixteen 
states which have lower personal exemptions for 
married persons than the Federal Government— 
in one state, Utah, the exemption being as low as 
one thousand two hundred dollars. There are about 
eight states which provide lower personal exemptions 
for single persons than the Federal Government and 
about twenty states which allow a lesser credit for 
dependents than that granted by the Federal Gov- 
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ernment. I, therefore, do not believe it can be accu- 


rately said that the taxpayers in this low income tax 
group are not tax-conscious. He would indeed be 
a curious type of individual nowadays who is not 
tax-conscious. 

The revenue from lowering the exemptions will not 
be large, and only about twenty-five per cent of any 
additional revenue to be derived from this source will 
come from the new taxpayers. Thus, it has been 
estimated that if the exemption on married persons 
is reduced from two thousand five hundred dollars to 
two thousand dollars, and the exemption on single 
persons is reduced from one thousand dollars to eight 
hundred dollars, the additional revenue will be only 
fifty-eight million dollars. But of this about only 
one-fourth, or about fifteen million dollars, will come 
from new taxpayers. If the exemption is reduced 
from two thousand five hundred dollars to one thou- 
sand five hundred dollars for married persons, and 
from one thousand dollars to five hundred dollars for 
single persons, the additional revenue will amount to 
approximately eighty-five million dollars, of which 
only about twenty-one million will come from the new 
taxpayers. These figures come from the Joint Com- 
mittee on Internal Revenue. 


I have seen slightly 
higher figures. 


However, they are inconsequential 
compared with a nine billion dollar budget. Thus 
under such a plan, we would be imposing a severe 
burden upon the low income group without securing 
any appreciable amount of increased revenue. 


Consumption Taxes 


In the case of consumption taxes, it can readily be 
seen that the Federal Government must take into ac- 
count the state burden, and the states the federal 
burden, in determining the amount of revenue which 
can be derived from such taxes. I remember reading 
an article not long ago which showed that an in- 
crease in the cigarette tax in the City of New York 
had so decreased the consumption of cigarettes that 
it automatically reduced the revenue received by the 
Federal Government from this source. 

Some advocate that the Federal Government ought 
to levy certain kinds of taxes, and leave other taxes 
to the states. Others contend that both Governments 
ought to levy the same kind of taxes but reduce the 
number of taxes so as to lessen the burden upon the 
taxpayers. I recall that former Under Secretary of 
the Treasury Hanes expressed the opinion that fed- 
eral taxes on corporations might be combined into a 
single income tax, thereby eliminating the undistrib- 
uted profits tax, the capital stock tax and the excess- 
profits tax. As you know, the undistributed profits 


tax was eliminated in the 1939 Revenue Act, after 
considerable discussion! 
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Public Salary Tax Act 


Last year we passed the Public Salary Tax Act of 
1939. This gave the Federal Government for the 
first time the right to apply the federal income tax 
to the salaries of state officers and employees. This 
Act permitted the states to levy a non-discriminatory 
tax upon the salaries of federal officers and employees. 
The object of this was to place public officers and 
employees upon the same basis as private employees 
for taxation purposes. It is hoped that the states will 
recognize the reciprocal character of such a proposal, 
and not attempt to levy discriminatory taxes against 
federal officers and employees by exempting their own 
officers and employees from a tax which they apply 
to federal employees, or by granting to other persons 
in their states certain tax benefits which are denied to 
federal employees; assuming, of course, that this 
could be done constitutionally. This is one of the 
main reasons why we placed in the Public Salary Tax 
Act of 1939 a provision consenting to the states’ tax- 
ing the salaries of federal officers and employees only 
if they did not discriminate against such officers and 
employees because of the source of their income. 


Now, we find that many of these federal employees 
are faced with multiple income taxes. Attempts are 
made to tax them in the state where they reside, in 
the state where they earn their income, and in the 
state where they are domiciled. It will readily be 
seen that such multiple taxes in addition to the federal 
tax will materially interfere with the efficiency of the 
operations of the Federal Government. It is recalled 
that the Supreme Court in the case of James v. Dravo 
Contracting Company (302 U. S. 134), discussed the 
argument in connection with a gross income tax 
levied by the State of West Virginia on government 
contractors, that if the tax were made too high, it 
might make it increasingly difficult for the Govern- 
ment to obtain the service it needs. The Court 
pointed out that such an argument ignores the power 
of Congress to protect the performance of the func- 
tions of the National Government and to prevent in- 
terference therewith through any attempted state 
action. In this connection, I quote the following from 
the Court opinion: 

“There is the further suggestion that if the present tax of 
2 per cent is upheld, the State may lay a tax of 25 per cent 
or 50 per cent or even more, and make it difficult or impossible 
tor the Government to obtain the service it needs. The argu- 
ment ignores the power of Congress to protect the perform- 
ance of the functions of the National Government and to 
prevent interference therewith through any attempted State 
action. In Thomson v. Pacific Railrcad, supra, [9 Wall. 579, 
591] the Court pointedly referred to the authority of Congress 


to prevent such an interference through the use of the taxing 
power of the State.” 


Such a remedy would, of course, be the imposing of 
conditions upon the power of the states to tax the 
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salaries of federal officers and employees. It may be 
necessary for the Federal Government to take some 
action to prevent its officers and employees from being 
subject to multiple taxes. At least this is a problem 
which deserves careful study. | 


To overcome the overlapping and competing taxes 
that have grown in number and size, Congress should 
approach the subject in cooperation with officials of 
state governments. It is only through the process of 
discussion, agreements and compromises between Fed- 
eral and State Governments, that this problem of over- 
lapping and competing taxes may be solved. 


Our subcommittee is constantly endeavoring to ap- 
ply suggestions for the simplification of our internal 
revenue laws. This is necessary both from the stand- 
point of form as well as substance. 


I feel that a great deal was accomplished toward 
the simplification of form in the enactment of the In- 
ternal Revenue Code at the last session of Congress. 
This put the current law in one volume with a simplified 
arrangement by topical subjects and sub-headings. 
It will, therefore, be unnecessary to re-write the in- 
ternal revenue laws in full every year. 


Capital Gains Taxes 


Our capital gain provisions need further study. 
Some simplification was accomplished in the Revenue 
Act of 1939. If the present system is to be retained, 
it should be further simplified so that it will be less 
difficult for the taxpayer to compute his tax and the 
Government to administer it. The two holding periods, 
one dealing with assets held between eighteen months 
and two years, and the other dealing with assets held 
over two years makes the law unnecessarily compli- 
cated. We greatly reduced the rate for capital gains 
in the 1939 Act, fixing a maximum rate of 15% in the 
case of assets held over two years. However, this 
rate can be made ineffective by the states increasing 
their rates on capital gains. It can readily be seen 
that any alleviation of the capital gains tax by the 
Federal Government will not stimulate transactions, 
if the states seize upon such reductions to imme- 
diately increase their capital gains taxes. This is 
another example where the State and Federal Gov- 
ernments must strive to codperate in working out a 
solution of this problem. 


Surtaxes 


Our surtaxes appear to be excessively high. They, 
coupled with our normal tax, may approach seventy- 
nine per cent. Much thought is being given to the 
possibility of reducing them in order to stimulate busi- 
ness activities and to permit capital to be employed 
in productive enterprises. But here again the problem 
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is inseparably tied up with state action. No good 
will be accomplished if the states take advantage of 
any reduction in rates by the Federal Government, to 
increase state rates. 


Consolidated Returns 


Of especial interest is the consolidated returns pro- 
vision of the Code. I believe that we should treat as 
a taxable unit what is in reality one business. 


The consolidated return was not eliminated by the 
Waysand Means Committee. This question was fully 
considered by that Committee in connection with the 
Revenue Act of 1934. The following statement is 


taken from the Committee Report on the revenue 
bill of 1934: 


“Your committee considered at length the question of abol- 
ishing the consolidated return. Our subcommittee originally 
recommended this action. The Treasury believed this policy 
undesirable. The Treasury pointed out that the only way 
to secure a correct statement of income from affiliated corpo- 
rations is to require a consolidated return, with all inter- 
company transactions eliminated. Otherwise, profits and 
losses may be shifted from one wholly owned subsidiary to 
another, and their separate statements of income do not pre- 
sent an accurate picture of the earnings of the group as a 
whole. For all practical purposes the various subsidiaries, 
though technically distinct entities, are actually branches or 
departments of one enterprise. For these reasons, consoli- 
dated statements of income have been the rule for ordinary 
business purposes, and for sixteen years the income tax law 
has provided for consolidated returns. The administration of 
the income tax law is simpler with the consolidated return 
since it conforms to ordinary business practice; enables the 
Treasury to deal with a single taxpayer instead of sub- 
sidiaries; and eliminates the necessity of examining the bona 
fides of thousands of intercompany transactions. 


“Consequently, after careful consideration of the question, 
the Committee decided that it would be undesirable to abol- 
ish the consolidated return at this time.” 


This shows that our Committee tried to retain the 
consolidated return, and was not responsible for its 
elimination in the 1934 Act. 


The consolidated return was abolished in 1934 as a 
result of Senate action. Our committee, therefore, 
from a practical standpoint, did not have an opportunity 
to finally settle the matter. 
before us for study. 





This problem is again 


Again, one of the most important and exasperating 
features of the law is the provision dealing with the 
statute of limitations. Certainly, if any provisions of 
law ought to be definite and certain, this should be. 
However, our provisions as to the statute of limita- 
tions are much too complicated and result in inequities 
both to the Government and the taxpayer. We have 
had much complaint about the provisions of Section 820, 
dealing with instances in which the statute of limi- 
tations is reopened in some cases. 


always result in equitable treatment. 
striking: 


This does not 
One case is 
A taxpayer claimed a deduction from bad 





debts for 1932 which was denied by the Commissioner, 
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After the statute of limitations had run on 1932 taxes, 
the Board of Tax Appeals found that the bad debt 
deduction was allowable in 1932, and not in a later 
year. The taxpayer was not able to obtain relief by 
reopening the 1932 tax year, nor could he take the 
bad debt deduction in some other year. It is properly 
urged that if a case is open for the assessment of an 
income tax, it should be open for the refund of the 
tax for the same year, and that if a case is open for 
refund, it should also be open for assessment of any 
tax due for the same year. This is one of the problems 
about which you gentlemen are especially qualified to 
make a substantial contribution to the Ways and 
Means Committee and the Joint Committee on In- 
ternal Revenue. 


Tax-exempt Securities 


The problem of tax-exempt securities is still pend- 
ing before our Committee. Hearings have been com- 
pleted on this subject. This proposal is to permit the 
states to tax the income from future issues of federal 
securities and to permit the Federal Government to 
tax the income from future issues of state securities. 
The problem is not an easy one. It has its shifting 
constitutional aspects! To permit such taxation could 
seriously interfere with the ability of state and local 
governments to market their bonds. It also may not 
effectively close the tax loophole by which wealthy 
people avoid surtaxes by investments in tax-exempt 
securities, because it has been authoritatively stated 
that there are enough outstanding tax-exempt issues 
to take care of the needs of the wealthy investors for 
that purpose for at least another twenty-five to fifty 
years. The problem will receive careful study before 
any decision can be made. 


Administrative Procedure 


We also have had some complaints against adminis- 
trative procedure. One complaint I feel is certainly 
justified if true. It is that the Bureau of Internal 
Revenue often takes a position in litigation contrary 
to its regulations. Taxpayers ought certainly to be 
entitled to rely upon the Treasury regulations so long 
as they are in effect. If the Bureau believes the regu- 
lations are unsound, it should amend or revoke them, 
but until that is done, it is emphatically urged that 
the taxpayers should be able to cite them as reflecting 
the position of the Executive Department and that 
department should be required to abide by them until 
they have been formally revoked or amended. Ad- 
ministrative procedure, as well as substantive changes 


(Continued on page 308) 
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Solution of Double Domicile Problems 


—History and Prospects’ 


EFORE such a group as this, familiar as it is 
with tax problems, I can be brief. Some six 
years ago, the National Tax Association created 
a committee on “Double Domicile in Inheritance Tax- 
ation,’ of which I am chairman. 
This committee has been continued 
from year to year, and is about at 
the end of its labors, which have 
stretched out far beyond what was 
at first expected. This delay has 
chiefly been due to the pendency of 
certain litigation; we had to wait 
to see whether the courts would 
solve our problem for us, so that 
we need not do any work. Alas, 
that has not happened;.no more 
litigation is in prospect; and we 
are faced with the task of recom- 
mending some solution or else 
confessing ourselves unable to pro- 
duce one. 

We have turned in five annual 
reports already, most of them 
lengthy. In them we have dis- 
cussed various proposed solutions 
—none of which meet with our 
unanimous approval, and most of which are unac- 
ceptable to a majority of us, for one reason or another. 

Under these circumstances, it is obvious that no 
definite answer can be given. I understand that I 
am expected to summarize and briefly discuss the 
various solutions which have been proposed. This 
paper must be in the nature of a report of progress. 

The title of the committee sufficiently indicates the 
nature of the problem. From time to time a decedent 
dies under such circumstances that two states success- 
fully claim that he was domiciled therein at death, and 
the unfortunate beneficiaries have to pay two death 
taxes. In one case, four states claimed to be the 
domicile, and if they had all been successful (as might 
have happened) their combined claims would have 
exceeded the net estate. 


Cie 


* Address delivered at the Tenth Tax Clinic of the Section of 
Taxation, American Bar Association, Hotel Mayflower, Washington, 
D. C., March 23, 1940. 

** Bridgeport, Conn.; Chairman of the National Tax Association’s 
Committee on Double Domicile in Inheritance Taxation. 
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Such multiple domicile cases arise more frequently 
than might be supposed. The last time a check-up 
was made, it was found that sixty-odd cases were 
pending, some of them involving substantial amounts 
of money, and some obtaining con- 
siderable newspaper publicity. 

Sixty such cases are too many, 
even though that number be small 
as compared with the total number 
of decedent’s estates pending all 
over the country. It is too many 
because the possible imposition of 
double death taxes violates one of 
the oldest and strongest of our 
fundamental legal concepts—one 
man, one domicile. A conscious- 
ness of that concept must be widely 
existent among laymen as well as 
among lawyers—-otherwise I can- 
not explain the newspaper publicity 
which was given to the Dorrance’ 
and Green? cases. It must be a 
fairly general view that there is 
something inherently absurd in a 
holding that a man is domiciled in 
two places at once. Certainly that 
concept is many centuries old in Anglo-Saxon juris- 
prudence. Mr. Justice Frankfurter, in his dissenting 
opinion in the recent Green case, suggests that the 
principle of unitary domicile is an outworn fiction and 
should be discarded. He fails to suggest anything to 
take its place, and I doubt whether a majority of the 
bar would agree with him. 


This much must be admitted, however: that cases 
of alleged multiple domicile seem to arise more fre- 
quently than they formerly did. No doubt this is due 
to the increase in complexity of our civilization, to 
the nationwide nature or many businesses, to the 
change in the form of wealth from tangible to in- 
tangible, and to the increasing mobility of the American 
people. Such difficulties as these raise do not, in my 


1 Dorrance’s Estate, 309 Pa. 151; Dorrance et al. v. Pennsylvania, 
287 U. S. 660; In re Dorrance’s Estate, 115 N. J. Eq. 268; Dorrance 
v. Martin, 13 N. J. Mise. 168. For a detailed history of the Dorrance 
litigation see ‘‘Inheritance Taxation,’’ by William A. Schnader, 15 
Tax Magazine 256 (May, 1937). 

2 Texas v. Florida, 306 U. S. 398 (1939). 
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view, warrant discarding the ancient notion of a single 
domicile. I think it may be possible to work out a 
solution while still retaining that concept. What I 
have to say here will be based on that idea. 


People who dislike or misunderstand the nature 
and history of this country become impatient with the 
legal anomaly that the highest courts of two states 
can reach opposite results on the same state of facts, 
and that there is no central authority which can dis- 
solve such an anomaly. Yet that is the situation, and 
if one understands the nature of our federal form of 
government, it becomes explicable. This is not the 
time nor the occasion to enter into a discussion of 
federalism as contrasted with pure democracy or the 
corporative state. It is sufficient to say that our fed- 
eral form of government did not happen by chance; 
much agony and thought was put into it; and I, for 
one, believe that its virtues are so superior to its de- 
fects that we should try to maintain it. Those who 
forget its virtues and magnify its defects become im- 
patient and swing towards centralization or the cor- 
porative state. 


Of course defects exist. From the impatient point 
of view, one of them is that laws are not uniform 
throughout the country. Another complementary one 
is that the states still exist as quasi-sovereign bodies, 
so that, as Mr. Justice Holmes said, we have forty- 
eight laboratories of civilization and culture in this 
country. On the whole that is a good thing; but one 
result necessarily is that we have forty-eight legal 
systems and state supreme courts which are largely 
independent of one another, as long as they do not 
trench on purely national concerns. 


It is no concern of the nation whether Mr. Dorrance 
died domiciled in New Jersey or in Pennsylvania. 
The Federal Government gets its death tax in either 
event. And so long as each state has control over 
property or persons sufficient to enable it to collect 
its claimed tax, the two states will not go to war, and 
everybody is satisfied except the beneficiaries. 


Of course, if the states are likely to go to war, the 
matter immediately becomes of national concern. That 
is what happened in the Green case, and that is why 
the United States Supreme Court took jurisdiction. 
You may recall that when Mr. Green died, the states 
of Texas, Florida, New York and Massachusetts each 
claimed to be his domicile, and claimed enormous 
death taxes. He left enough property in New York 
and in Massachusetts to satisfy the claims of those 
two states, but he left comparatively little property 
in Texas and Florida; and, moreover, the claims of 
all four states considerably exceeded his net estate 
everywhere situated. 

So the situation was that the carcass could not 
satisfy the jackals. When that happens, the jackals 
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always fight. This prospect sufficiently alarmed the 
Supreme Court so that it took jurisdiction when Texas 
filed an original bill, summoning in the other three 
states and interested beneficiaries, and asking that 
decedent’s domicile at death be determined. 

But that is obviously a rare situation. Ordinarily 
only two states are involved, and there is enough 
property available to satisfy both their claims. The 
only persons left unsatisfied will be the beneficiaries, 
whom the executor represents. What may the execu- 
tor do, and what can be done to help him? 


I. Litigation in Courts of Claiming States 


The executor may litigate the question of domicile 
in the courts of one or both of the claiming states. 
This was the method followed in the Dorrance case 
with disastrous results because of the opposite views 
taken by the two state courts. The Supreme Court 
will not grant certiorari, there being no federal ques- 
tion nor any guaranty in the federal constitution that 
the decisions of state courts must not conflict. 

This method is therefore hazardous from the stand- 
point of the executor. A multiple domicile dispute 
usually arises only where the case is a close one—and 
it is exactly in a close case that the courts of two 
states may be expected to differ. 

Some say, moreover, that the executor is at a 
further disadvantage because the courts are not un- 
aware of the clamant needs of their respective states 
for revenue, so that the courts will find it doubly 
difficult to be impartial. I am not so sure about this; 
it may be true sometimes, but there is at least one 
outstanding example of the baselessness of such a 
suspicion—to which example I now come. 


II. Interpleader Actions 


If States A and B are each claiming to be decedent’s 
domicile, the executor, in order to qualify as such, 
must start proceedings somewhere. If the executor 
starts probate proceedings in State A alleging that 
decedent was domiciled in State B, he of course in- 
stantly gets into litigation with the tax authorities of 
State A. If the executor can then persuade State B 
to intervene in the courts of State A and submit B’s 
claims to A’s court, both states are thereby bound; 
the executor can sit back and let the two states battle 
it out, merely offering to pay the tax due to which- 
ever state is ultimately determined, by the courts of 
State A, to be the domicile. 

This is what happened in Matter of Trowbridge, 
where Connecticut intervened in the New York courts. 
The amount at stake was large; the New York Court 
of Appeals held that the decedent was domiciled in 
Connecticut, and thereby deprived New York of a tax 
of nearly a million dollars. This decision clearly 
3266 N. Y. 283, 194 N. E. 756 (1935). 
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refutes the suspicion that a court will necessarily be 
partial to the revenues of its own state. Yet the case 
stands in almost solitary grandeur; the procedure has 
not been tried between any other states; and only in 
one other case in New York, namely re Hartshorne’s 
Estate,* Surrogate’s Court, N. Y. County, 1939, be- 
tween Maine and New York, in which the New York 
State Tax Commission opposed the intervention of 
Maine, but Surrogate Foley allowed Maine to in- 
tervene, on being assured that Maine would agree to 
be bound by the decision. Surrogate Foley then pro- 
ceded to hold that decedent was domiciled in Maine. 

It has been said that one grave objection to this 
procedure, from the point of view of the tax official, 
is that the executor is seldom really neutral—either 
the taxes of the two states will differ in amount, or 
there may be reasons, quite apart from taxes, for pre- 
ferring one state to another; for example, as in the 
Dorrance case, the will may be partly invalid on ac- 
count of the Rule against Perpetuities if decedent was 
domiciled in State A, though wholly valid in State B; 
and if the executor chooses State B as the forum, the 
courts thereof may be reluctant to upset the will, as 
well as reluctant to have State B lose the tax. It is 
then argued that if the executor is not neutral, he is 
in a position to withhold material evidence from one 
state and make it available to the other state. 

I cannot deny that this may be true in some cases. 
If it is true and if it is of over-riding weight, then we 
might as well give up, because the objection applies 
to every proposed solution. I prefer to believe that, 
however true the objection is, it is not of the greatest 
importance; and that a solution may be found in spite 
of it. We do not discard all interpleader actions 
where the claims are mutually exclusive, merely be- 
cause the debtor may favor one claiming creditor 
Over another. 

At any rate, whatever may be said in a theoretical 
way of this possible solution by having one state in- 
tervene in the courts of another, as a practical matter 
it does not seem to be workable. 


Ill. Federal Interpleader Act 


I mentioned interpleader a while ago. The execu- 
tor knows that he must pay a death tax either to 
State A or to State B. Why not let him use the 
machinery of the Federal Interpleader Act; bring the 
taxing authorities of both states into a federal district 
court, pay the larger amount of tax into court (or post 
a bond), and await the outcome? 

The only trouble with this plan is that it violates 
the Eleventh Amendment to the Constitution of the 
United States, which provides: 


“The judicial power of the United States shall not be con- 
Strued to extend to any suit in law or equity, commenced or 


*11N. Y. Supp. (2d) 814, 171 Misc. 27 (1939). 
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prosecuted against one of the United States by citizens of 
another state ” 


This was so held in Worcester County Trust Co. v. 
Riley,® wherein the executor impleaded the tax officials 
of Massachusetts and California in a suit originally 
brought to the federal district court for the District 
of Massachusetts. A bill of interpleader is a “suit 
against” the defendants named therein, within the 
meaning of the Eleventh Amendment. And the de- 
fendant tax authorities, in such a suit as the Worcester 
County case, are merely nominal defendants, the real 
parties in interest being the states themselves. 


IV. Compacts between the States 


The net result of the Green, Dorrance, Trowbridge 
and Worcester County cases was that the courts politely 
declined to help the executor out of his quandary, at 
least in the ordinary case. I have been informed that 
certain judges in the highest courts are much in- 
terested in this problem and its solution; but I must 
say that the courts have not been very helpful. For 
reasons which I have not time to go into, I consider 
that the Worcester County case might well have been 
decided the other way while still preserving intellectual 
integrity. As it is, the courts certainly dissemble 
their anxiety to help. Their attitude reminds me 
somewhat of a story which was told me, on the very 
best authority, of an actual occurrence at a recent 
meeting of numerous headmasters of boys’ schools. 
The heads of two high-church schools were talking 
together. One said, in his pontifical way, “George, I 
am convinced that both of us are engaged in God’s 
work—you in your way, and I in His.” 

If I am right in thinking that the principle of a 
unitary domicile is fundamental in our legal system, 
then it seems curious that our common law cannot 
cope with this problem of multiple domicile. At any 
rate, is was thought that legislation might furnish the 
remedy. Compacts, with congressional consent, might 
be arranged between the states, setting up a board of 
arbitration for cases of disputed domicile in tax mat- 
ters. But the chief objection to this is that compacts 
form a too rigid system. They are difficult to effect, 
and equally difficult to change. And in a field like 
this, changes are to be expected. Any state would 
hesitate before entering into a system of compacts. 


V. Reciprocal Statutes 


But entirely without compacts, the states are free 
to pass reciprocal statutes creating such a board of 
arbitration. Prior to 1938, an almost nation-wide 
system of reciprocal statutes, dealing with the taxa- 
tion of intangibles, was being successfully operated ; 
so that there is plenty of precedent. Such a system 
is easily alterable to meet changing conditions. Ac- 
~ 8 302 U. S. 292 (1937). 
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cordingly, my committee put a good deal of work 
into drafting a model reciprocal statute; but when 
we had it all done, so many objections appeared to 
the scheme that we dropped it. I have not time to 
go into these objections at length: it is sufficient to 
point out that lawyers feel strongly that a domicile 
case should be tried before a regular court with known 
rules of evidence, with a right of appeal to a higher 
court if necessary ; whereas no appellate court can be 
devised to review the decision of such a board of arbi- 
tration. Again, the compensation of members of such 
board presents grave difficulties; if the states are to 
pay, the difficulty of getting advance appropriations 
is enormous; and the executor ought not to be allowed 
to pay, because, as already pointed out, he is seldom 
really neutral. 


We were therefore forced to the conclusion that 
only a salaried judge, holding a regular court, with 
the ordinary rights of appeal therefrom, can ade- 
quately solve the difficulties inherent in a double 
domicile case. Judges of courts of either contesting 
state may be unconsciously prejudiced, however fair 
they may try to be; judges of courts of neutral states 
are not available under our system of jurisprudence; 
but the judges of United States District Courts are 
less likely to suffer from prejudice, and they are well 
equipped to handle such questions. 


VI. Double Suits in Federal Courts 


The next suggestion was that of double suits in 
federal courts. Thus if States A and B are each claim- 
ing the domicile of a decedent, let the executor sue 
the taxing officials of States A and B in the federal 
district courts in States A and B simultaneously, 
alleging in each suit that it would be unconstitutional 
for defendants to levy a death tax with respect to 
decedent’s intangible personalty because decedent’s 
domicile was elsewhere. The first decision obtained 
would be pleaded in the other district court. If the 
district courts differ and are in the same circuit, the 
Circuit Court of Appeals will decide which was right; 
if the district courts differ but are in different circuits, 
then the Supreme Court will ultimately decide the 
case, unless the Circuit Courts of Appeals agree. 

But this would seem to violate the Eleventh 
Amendment just as much as did the Worcester 
County case; besides which there are various minor 
objections, mostly on the practical side. 


VII. Compromises 


At this point a completely different solution was 
proposed. Forget about litigation or legislation. 
Authorize the taxing officials of the two claiming 
states to compromise with the executor. Such a prac- 
tice is now followed in some states in cases where 
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there is a real doubt as to domicile. If extended 
throughout the country, it would accomplish approxi- 
mate justice and give general satisfaction. 

Certainly this is a method which every executor 
should try once he is sure that a contest as to domi- 
cile impends. He may be able to compromise with 
each of the two claiming states (there are seldom 
more than two) for one-half of its tax, so that the 
estate will pay approximately one full death tax— 
the death tax rates of most states are not too far 
apart. 

The trouble is that only a few states will com- 
promise. It is so doubtful whether this procedure 
could be extended over a large part of the country 
that the committee has abandoned it as a general 
solution, though agreeing that it is excellent where 
available. Many state taxing officials feel that it 
would be unwise for them to attempt to exercise 
any such discretionary power of compromise, espe- 
cially in highly publicized cases; and they also doubt 
whether the state legislatures could be induced to 
grant such discretionary powers to the taxing officials. 
This objection is not theoretical, but very practical 
and real. 


VIII. Federal District Court for the 
District of Columbia 


A judicial solution of our problem is indicated ; the 
court must be available, competent, and impartial. 
The Supreme Court is too busy and too distant. State 
courts may be prejudiced. But the federal district 
courts seem to fill the bill. The position of the ex- 
ecutor is essentially like that of a plaintiff in an ordi- 
nary interpleader suit. The Eleventh Amendment 
seems to stand in the way (Worcester County Trust 
Co. v. Riley, supra). But it has been settled that the 
immunity from suit given to the states by the Eleventh 
Amendment is a privilege which can be waived. If 
we could get the states to pass short reciprocal laws 
consenting in advance to being sued by a fiduciary 
in a federal district court in an interpleader suit, and 
if we could get Congress, by amendment of the Judici- 
ary Act, to give the federal district courts jurisdic- 
tion of the subject matter, it seems to many of us 
that a practicable solution might be found. This is 
what we are working on now;; its details are not yet 
complete. For example, if Oregon and Maine have a 
dispute as to domicile, should the case be tried in 
Iowa for the sake of convenience? Probably testi- 
mony could be taken anywhere by a Master. Our 
present line of thought is that all such suits should 
be brought in the federal district court for the Dis- 
trict of Columbia, but that the case might be removed 
to any other federal district court agreed upon by 
the executor and the claiming states. 

(Continued on page 296) 
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ECENT decisions in tax cases by the United 

States Supreme Court reveal a weaving together 
of several threads of statutory construction and doc- 
trine which I propose to examine in an attempt to 
discover what fabric and pattern are the result. It 
may be that they are as invisible as the Emperor’s 
new suit; certainly the pattern is a bit blurred. I am 
sure that there are few innocents of the Tax Bar who 
can claim to see no cloth at all. The predominant 
color, I suspect, is the red of a warning signal to the 
taxpayer. 

It isa truism that any judicial decision is the result 
of the weighing of considerations pulling in opposite 
directions. The rule that tax statutes are to be con- 
strued strongly in favor of the taxpayer may be out- 
weighed by the rule that the court is to ascertain and 
give effect to the objectives of the legislature in enact- 
ing the law in question, even though the language 
used in particular clauses of the act may be ambiguous. 
Opposed to the concept of ownership based on the 
traditional rules of the common law and equity is the 
idea that ownership, for tax purposes, consists of 
effective command of the benefits of property. To 
articulate the inarticulate considerations that deter- 
mine which way the balance will tip is difficult and 
not always satisfactory, but I shall try to do some- 
thing of the sort with respect to some of the recent 
decisions of the Supreme Court in income tax cases. 

A favorite weapon of the taxpayer who seeks to 
relieve himself of a tax burden has long been the rule 
of statutory construction enunciated in Jsham v. U. S. 
(1873) and Gould v. Gould (1917).2 In the former the 
Court said: 

“If there is any doubt as to the liability of an instrument 
to taxation, the construction is in favor of the exemption, 


— 


* Address before the Tenth Tax Clinic sponsored by the Section 
of Taxation, American Bar Association, Hotel Mayflower, Wash- 
ington, D. C., March 23, 1940. 


+ Legislative Counsel to the U. S. Treasury Department. 
117 Wall. 496, 84 U.S. 728. 
7245 U.S. 151, 38 S. Ct. 53, 1 usre ff 13. 
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because in-the language of Pollock, C. B., in Girr v. Scudds 
- ‘a tax cannot be imposed without clear and express 
words for that purpose.’ ” 

The principle was restated in the more modern case 
as follows: 

“In the interpretation of statutes levying taxes it is the 
established rule not to extend their provisions, by implica- 
tion, beyond the clear import of the language used, or to 


enlarge their operations so as to embrace matters not specifi- 
cally pointed out. 


In case of doubt they are to be construed most strongly 
against the Government, and in favor of the citizen.” 


Since the decision of Gould v. Gould in 1917 this 
portion of the opinion has been cited in federal court 
decisions some one hundred and fifty times, not to 
mention opinions of the Board of Tax Appeals. 

Mr. Justice Cardozo pointed out one of the limita- 
tions of such a rule of construction in Burnet v. 
Guggenheim (1932) *: 

“The respondent invokes the rule that in the construction 
of a taxing act it is to be resolved in favor of the taxpayer 

There are many facets to such a maxim. One must 
view them all if one would apply it wisely. The construc- 
tion that is liberal to one taxpayer may be illiberal to another. 
One must strike a balance of disadvantage.” 

This is strikingly illustrated by the recent decision 
in the Sanford* and Humphreys* cases, where the 
resolution of a doubt in one way would have imposed 
a heavy tax on one litigant and relieved the other, 
while a decision the other way would have reversed 
the tables. 

There is an equally ancient and honorable rule of 
statutory construction to the effect that the courts 
must ascertain and give effect to the full import of the 


3 288 U. S. 280, 53 S. Ct. 369, 3 ustc ff 1043. 

* Charles Henry Sanford Estate et al. v. Com., 60 S. Ct. 51, 39-2 
ustc § 9745. 

5 George Arents Humphreys v. Rasquin, 60 S. Ct. 60, 39-2 ustc 
1 9746. 
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statute involved. The courts should interpret a statute 
in the light of the objectives which the enactment was 
intended to achieve. It was said in Helvering v. 
Stockholm Enskilda Bank °: 


“The rule [of strict construction] is a salutary one, but 
it does not apply here. The intention of the lawmaker con- 
trols in the construction of taxing acts as it does in the con- 
struction of other statutes, and that intention is to be 
ascertained, not by taking the word or clause in question from its 
setting and viewing it apart, but by considering it in connec- 
tion with the context, the general purposes of the statute in 
which it is found, the occasion and circumstances of its use, 
and other appropriate tests for the ascertainment of the 
legislative will.” 

If, then, a court can resolve what appears to be a 
doubtful question by finding that the general import 
of an act requires a certain interpretation, it is no 
longer disturbed by the rule of strict construction, 
for there is no longer a doubt. The extent to which 
a court can go in giving effect to what it finds to be 
the legislative intent is well illustrated by the deci- 
sions in the Clifford? and Griffiths ® cases. 

HE COURTS HAVE REPEATEDLY SAID THAT A TAXPAYER 

has a “legal right to decrease the amount of what 
otherwise would be his taxes, or altogether avoid them, 
by means which the law permits.” Converted into rather 
more significant language, this seems to mean that 
the motive of tax avoidance does not itself vitiate a 
transaction so far as tax consequences are concerned.® 
3ut in determining what “means the law permits” the 
courts have ample scope for interpreting taxing statutes 
in such a way as to restrict tax avoidance. As particu- 
lar cases come before it, the court may, in ascertaining 
the legislative intent, find that the transaction in- 
volved, by which the taxpayer has sought to minimize 
his taxes, is not a transaction which the Congress 
intended to be included in the exemption, privilege, 
deduction allowance, etc., of which the taxpayer 
sought to avail himself. Thus, in the Gregory’ case 
(1935) the Court, while adhering to its rule that the 
motive of tax avoidance is not to be considered, held 
that the transaction which the taxpayer urged was 
made “in pursuance of a plan of reorganization” was 
not in fact such a transaction, but was merely a con- 
veyance in the guise of a corporate reorganization, 
that therefore “the transaction upon its face lies out- 
side the plain intent of the statute.” The word “re- 
organization” imported a business purpose which was 
found not to be present in that case. Similarly, in 
the recently decided Griffiths case, supra, the court held 
that the gain on a sale which was technically within 
the terms of Section 44 pertaining to installment sales 
was not entitled to the benefits conferred by that 
section, saying 
: 6 203 U. S. 84, 55 S. Ct. 50, 35-1 ustc % 9007. 
7 Helvering v. Clifford, 40-1 ustc § 9265. 


8 Griffiths v. Helvering, 40-1 ustc % 9123. 


® Gregory v. Helvering, 293 U. S, 465, 55 S. Ct. 266, 35-1 ustce 7 9043. 
10 Tbid. 
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“Legislative words are not inert, and derive vitality from 
the obvious purpose at which they are aimed, particularly 
in the provisions of a tax law like those governing install- 
ment sales in Section 44 of the Revenue Act of 1932.” 


The court, in the Gregory case, by no means said that 
a motive of tax avoidance in a given transaction would 
have the effect of nullifying the tax effect which the 
taxpayer was trying to achieve by that transaction. 
There was no departure from the old rule that “a 
man’s motive to avoid taxation will not establish his 
liability if the transaction does not do so without it.” ™ 
But, in /Tiggins v. Smith, the court said 

dl the Gregory case is viewed as a precedent for 
the disregard of a transfer of assets without a business pur- 
pose but solely to reduce tax liability, it gives support to the 
natural conclusion that transactions, which do not vary con- 
trol or change the flow of economic benefits, are to be dis- 


missed from consideration.” 

The “natural conclusion” thus stated seems to go 
beyond the Gregory case, for it is conceivable that a 
transaction entered into to avoid taxes but which has 
a business purpose apart from that, may not “vary 
control or change the flow of economic benefits” and 
therefore may be “dismissed from consideration for 
tax purposes.” Later in the opinion appears an even 
more striking generalization which at first sight seems 
to go far beyond the doctrine of the Gregory case. 
Because it has caused such comment and deserves 
particular attention, I quote the passage in full: 

“The Government may not be required to acquiesce in the 
taxpayer’s election of that form for doing business which is 
most advantageous to him. The Government may look at 
actualities and upon determination that the form employed for 
doing business or carrying out the challenged tax event is 
unreal or a sham may sustain or disregard the effect of the 
fiction as best serves the purposes of the tax statute. To hold 
otherwise would permit the schemes of taxpayers to super- 
sede legislation in the determination of the time and manner 
of taxation.” 

Then follows a sentence the sense of which has 
been frequently repeated of late. 

“Tt is the command of income and its benefits which marks 
the real owner of property.” 

The reception which greeted this doctrine of gov- 
ernmental e'cction is reminiscent of the flurry of excite- 
ment in the Tax Bar caused by the decision in the 
Gregory case. It remains to been seen whether the 
Smith case provides any greater justification for a 
feeling that the court has departed very considerably 
from its former attitude toward tax avoidance. To 
say that a challenged tax event is unreal or a sham 
and therefore may be disregarded for tax purposes 15 
not to say that every transaction entered into for the 
purpose of avoiding taxes is necessarily unreal and a 
sham and therefore to be disregarded. The decisions 
in tax cases abound in rhetoric to the effect that the 
court will look to the realities of a situation rather 


11 Chisholm v. Com., 79 Fed. (2d) 14, 35-2 ustc 9 9493. 
260 S. Ct. 355, 40-1 ustc § 9160. 
13 Higgins v, Smith, supra, note 12, 
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than mere forms, to the substance rather than the 
shadow, and so on. Such generalizations are more or 
less meaningless until they begin to take definite form 
through application to particular cases. There is 
nothing very startling in the actual holding in the 
Smith case—the holding that a nondeductible loss was 
sustained on the sale of assets by a taxpayer to a cor- 
poration wholly owned by the taxpayer, which, though 
it had been in existence for several years, had been 
created to gain tax advantages for its stockholder. 
And when it is recalled that, a scant month before the 
decision of the Smith case, an evenly divided court 
upheld the decision of the Eighth Circuit Court in the 
Johnson ** case, where the taxpayer’s wife was in the 
picture, there appears to be reason for thinking that 
the broad generalizations in the Smith decision will 
become a bit narrower in application to actual cases. 

Another doctrine which has assumed an increasingly 
great importance in the considerations of the Court 
is the doctrine that ownership of property is to be 
determined, for purposes of the income tax; not solely 
on the basis of technical title but by considering who 
receives the economic benefits and enjoyment of prop- 
erty. In the words of Justice Cardozo in Burnet v. 
Wells 1°; 


“There has been a progressive endeavor by the Congress 
and the courts to bring about a correspondence between the 


legal concept of ownership and the realities of enjoyment 
and fruition.” 


The courts have done their bit in such cases as 
Lucas v. Earl,1® Burnet v. Leininger,” and the recent 
case of Helvering v. Clifford; 1* Congress has aimed at 
the same objective in enacting such provisions as 
Sections 166 and 167 of the Internal Revenue Code. 
Language to the effect that income is income of that 
person who commands it and receives the benefits of 
its enjoyment is found in two lines of cases—those in 
which the court has decided whether the Congress 
has the constitutional power to attribute to an indi- 
vidual income on which it seeks to tax him, and those 
in which it has decided whether, within the meaning 
of the general sections of the income tax laws impos- 
ing a tax “on the net income of every individual,” it 
was the intention of Congress to tax him on the type 
of income in question. The constitutional issue was 
before the court in Corliss v. Bowers,’ involving the 
validity of the section which taxed to the grantor in- 
come of a revocable trust created by him. There was 
no doubt that the Congress intended to tax the grantor 
on this income; the question was, had it power under 
the Constitution so to tax it? The Court held the 
Congress had such power, saying 


* Helvering v. Johnson, 60 S. Ct. 293, 40-1 ustc § 9113. 
5% 289 U. S. 670, 53 S. Ct. 761, 3 ustc J 1108. 

% 281 U. S. 111, 2 ustc J 496. 

7 285 U.S. 345, 52 S. Ct. 345, 3 ustc 7 909. 

‘S Supra, note 7. 

~ 201 U.S. 376, $0 S. Ct.. 336, 2 -vaerc. 7 525. 
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“taxation is not so much concerned with the refinements of 
title as it is with the actual command over the property taxed 
—the actual benefits for which the tax is; Pan. «. « one 
income that is subject to a man’s unfettered command and 
that he is free to enjoy at his option may be taxed to him as 
his income, whether he sees fit to enjoy it or not.” 

The Court went further in this direction in Burnet 
v. Wells, where there was in question the power of the 
Congress to tax to the grantor income of an irrevocable 
trust the proceeds of which were used to pay premiums 
on insurance policies on his wife. 

“Liability may rest upon the enjoyment by the taxpayer of 
privileges and benefits so substantial and important as to 
make it reasonable and just to deal with him as if he were 
the owner, and to tax him on that basis Income per- 
manently applied by the act of the taxpayer to the mainte- 
nance of contracts of insurance made in his name for the 
support of his dependents is income used for his benefit 
in such a sense and to such a degree that there is nothing 
arbitrary or tyrannical in taxing it as his.” 

In these cases the Court showed a willingness to 
countenance the taxation of benefits enjoyed by a tax- 
payer which are outside the scope of “income” as that 
term is interpreted according to the traditional con- 
cepts of the common law, where the Congress has 
specifically written such an extended meaning into 
the law. Lucas v. Earl, supra, and Douglas v. Willcuts ° 
illustrate how far the court was willing to go in deter- 
mining what income is taxable to the individual under 
the general provisions of the law which impose a tax 
on the income of every individual. Poe v. Seaborn* 
illustrates what limits the court deems (or did deem) 
to exist on the doctrine. But the Congress may, by 
positive action, extend the meaning of income, as it 
did in the provision in question in Burnet v. Wells, supra. 


I‘ THE LIGHT OF THE COURT’S EFFORTS TO ARRIVE AT 
a concept of ownership based upon effective com- 
mand of property and the flow of benefits from it, the 
decision in the Clifford case, supra, is remarkable only in 
that it reveals a tendency to bring within the general 
definition of “income of an individual” types of income 
which previously were thought by lawyers to be in- 
come attributable to other persons—at least in the 
absence of specific action by Congress. It may be 
that we think (as the dissenters did) that the court 
stepped over the line separating its functions from 
those of Congress, but all will agree that that line is 
difficult to draw. 


In effect, the Court is applying to the questions of 
statutory interpretation concepts of ownership of in- 
come which it had previously enunciated in deciding 
questions of constitutional validity. Where the Court 
was previously willing to grant that the Congress had 
the power to tax income to this or that individual if 
it chose to do so, it now seems to be holding that 
Congress has chosen to do so by enacting those gen- 


2 296 U. S. 1, 56 S. Ct. 59, 36-1 ustc {| 9002. 
21 282 U.S. 101, 51 8. Ct, 58, 2 ustc J 611. 
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eral provisions of law which impose a tax on the net 
income of every individual. 


The vein of government gold in Section 22(a), 
which defines gross income, turns out to be a mother 
lode. Those diggings had been worked before (wit- 
ness Douglas v. Willcuts) but only now does the 
Clifford case indicate their real extent. The Congress 
had earlier thought it necessary, in order to tax to the 
grantor income of a revocable trust and, under certain 
circumstances, income of an irrevocable trust, to spell 
out with particularity the circumstances in which the 
grantor would be taxable. The recent interpretation 
of Section 22(a) seems to make much of that specifica- 
tion unnecessary. I do not say that Section 22(a) 
supersedes Sections 166 and 167. It is at once broader 
and narrower than those sections. For example, we 
may reasonably doubt that, under Section 22(a) the 
Court would hold the grantor of a trust which will 
expire in twenty years, taxable on the income of the 
trust though under Section 166 he would be taxable 


if he had a power of revocation exercisable after 
twenty years. 


Incidentally, the reliance of the Court on Section 
22(a) is not wholly satisfactory. In the Clifford case, 
for example, the question was not whether the pro- 
ceeds of the trust were income; the question was, to 
whom were they income? The Court saw the issue 
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more clearly in Poe v. Seaborn, supra, where the dis- 
cussion centered around Sections 11 and 12, levying 
a tax upon the net income of every individual, and 
the meaning to be given the word “of” is considered, 
Perhaps the point is largely academic, for obviously Sec- 
tion 22(a) must be read along with Sections 11 and 12, 


In the Clifford case, as in others I have mentioned, 
the prevention of tax avoidance was apparently much 
in the Court’s mind. 


“Technical considerations, niceties of the law of trust or 
conveyances, or the legal paraphernalia which inventive genius 
may construct as a refuge from surtaxes, should not obscure 
the basic issue. That issue is whether the grantor after the 
trust has been established may still be treated under this 
statutory scheme, as the owner of the corpus.” 

By way of summary it can be said that the Court 
appears to be resolved to mount a strong guard on 
the Revenue. Its weapons have been at hand for 
some time—a concept of ownership as a command of 
the benefits of property, whatever legal form that 
command may take; a doctrine that tax avoidance 
devices, to succeed, must reflect some purpose other 
than the purpose of avoiding taxes; and a canon of 
statutory construction to the effect that the purposes 
of Congress in enacting the tax laws are to be ascer- 
tained and effectuated, without strict adherence to the 
letter of particular provisions. I have endeavored to 
show that these doctrines are not novel. There has 
been a certain shift in emphasis, made easier by a 
more vigorous administration of the law in latter days, 
but it does no violence to long accepted canons of 
statutory construction and doctrines of tax law which 
have been developing for many years. j 


Solution of Double Domicile Problems— 
History and Prospects 

(Continued from page 292) 
Conclusion 


I cannot now go into more detail ; nor can I pretend 
that this solution has the unanimous support of my 
committee. In obscure and difficult matters like this 
there are bound to be differences of opinion. I wel- 
come them. I have at times felt despondent about 
my task; I have at times felt that my committee was 
trying to unscrew the unscrutable. But I am some- 
how taking heart, and in my present stage of benight- 
ment I personally feel that the last-mentioned pro- 
cedure holds out the best promise of a solution. 


The Kentucky Municipal League successfully 
sponsored bills in the 1940 General Assembly which 
will reduce the cost of publishing annual financial 
statements in newspapers; a bill which requires 4 
person injured on city property to file a notice of in- 
tent to sue within ninety days after the accident. 
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A LOCAL BOARD OF TAX APPEALS’ 


By JO V. MORGAN* 


N the summer of 1937 I became connected with 
the legal end of the administration of the tax 
laws of the District of Columbia. It was my first 

excursion in the realm of taxation. I was surprised 
to find that a taxpayer in the District of Columbia had 
very little, if any, remedy in the matter of invalid 
tax assessments. The United States Court of Appeals 
for the District of Colum- 
bia had but recently held 
that the remedy of injunc- 
tion to restrain an alleged 
illegal assessment was not 
available to a taxpayer, but 
that his remedy was a pay- 
ment of the tax and an 
action at law to recover 
such payment.!. The previ- 
ous week the Court of Ap- 
peals had decided another 
case in which it was an- 
nounced that an action to 
recover a payment of an 
invalid tax could not be 
maintained unless the tax 
were paid under duress, 
namely, to avoid a threat- 
ened and imminent danger 
to the taxpayer’s person or 
property.? In that case the 
threat by a policeman of 
arrest if the tax were not 
paid was held not to be sufficient, since the policeman had 
no legal authority to carry out such threat and the tax- 
payer was presumed to know that he had no such 
authority. True, there was the ancient remedy of 
certiorari? which had not been employed for over 
fifty years, and had become atrophied. It is safe to 
say that there was not one lawyer in a thousand who 
Was aware of such remedy and it is doubtful if any 
court would have recognized or enforced it. Cer- 
tainly the decision of the Court of Appeals denying 
* Address before the Tenth Tax Clinic, sponsored by the Section 
on Taxation, American Bar Association,- Hotel Mayflower, Wash- 
ington, D. C., March 23, 1940. 

** Board of Tax Appeals, District of Columbia. 

1 Maryland & Virginia Milk Producers’ Assn, v. District of Colum- 


bia, 66 App. D. C. 136, 85 F. (2d) 302 (1936). 
? Blanks v. Hazen et al., 66 App. D. C. 118, 85 F. (2d) 284 (1936). 
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injunctive relief in tax matters threw doubt upon the 
propriety of such remedy. 

The Collector of Taxes happened to be a very care- 
ful gentleman. It was almost impossible to squeeze 
a threat of distraint out of him, even if the taxpayer 
himself prepared the letter of threat and assured the 
Collector that it would never have to be executed 
since the tax was to be paid 
immediately. Of course, 
such a situation would not 
ordinarily have been bad 
for the taxpayer, except 
that an interest penalty of 
one per cent for each month 
of arrearage was accumu- 
lating and the tax continued 
somewhat as a “Sword of 
Damocles.” Even if the 
taxpayer could have suc- 
ceeded in placing himself in 
a position of danger and the 
tax was of sufficient amount 
to justify the employment 
of counsel and the filing of 
an action, two years would 
have elapsed before the case 
would have been reached 
for trial. If a judgment 
were obtained and finally 
sustained, the taxpayer was 
required to wait until Con- 
gress appropriated sufficient money to pay the judg- 
ment. It is not difficult, therefore, to understand why 
there was an average of only six tax cases a year 
filed in the local courts prior to the establishment of 
the Board of Tax Appeals. 


When this situation was brought to the attention 
of the Fiscal Relations Sub-committee of the House 
District Committee, a bill establishing a board, to be 
known as the “Board of Tax Appeals for the District 


3 The Anacostia Canal & Bridge Co. v. D. C., 5 Mackey (S. C. 
D. C.) 376 (1887). It was there held that the relief from invalid 
assessment was either in equity (since repudiated) or by certiorari, 
whereby the Assessor was directed to certify the record of assess- 
ment to the court, which would hear and determine the validity of 
the tax. A similar remedy in some instances is pursued in New 
York. 
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of Columbia,” was promptly passed by the House.‘ 
The bill, as it passed the House, provided for three 
members of the Board. When it reached the Senate 
District Committee, the bill was, for reasons of economy, 
amended so as to provide for one member only. Some 
difficulty then was experienced in giving a name to 
the body thus created. It was suggested that it be 
called the ““Tax Commission,” and the sole member a 
“Commissioner,” as is done in many states. It was 
thought, however, that such official would be confused 
with the Commissioners of the District of Columbia, 
and the name as originally provided in the House Bill 
was finally adopted. That explains the much publicized 
“one-man” Board of Tax Appeals for the District of 
Columbia. 


HE LAW CREATING THE BOARD OF TAX APPEALS FOR 

the District of Columbia and the procedure there- 
under were modeled largely upon the law and procedure 
of the Federal Board of Tax Appeals. After a thorough 
study it was determined that the scheme of the Fed- 
eral Board was best adapted to the needs of the Dis- 
trict. Moreover, we would have the benefit of the 
decisions of the several circuit courts of appeals and 
our own local Court of Appeals concerning procedure 
before the Federal Board. There was also considered 
the fact that there were many attorneys in Washington 
who, by reason of their practice before the Federal 
Board, would have no difficulty with the practice and 
procedure of the local Board. There are, however, 
several differences between the organization and pro- 
cedure of the two Boards, the most important being 
the requirement in the District law that the tax involved 
must be paid before the Board can acquire jurisdiction. 
The jurisdiction of the Board of Tax Appeals for 
the District of Columbia extends to all matters of 
taxation, except social security contributions and special 
assessments for improvements, which, after all, are 
really not taxes. Such jurisdiction divides itself into 
three sections or subjects, namely, (a) real estate 
taxes, (b) income taxes, and (c) all other taxes. In 
the matter of real estate taxes, the taxpayer must 
exhaust his remedy of appeal before the Board of 
Equalization and Review, consisting of the Assessor 
and assistant assessors, before appealing to the Board 
of Tax Appeals. In the case of income taxes, if the 
question involves a deficiency, the taxpayer is notified 
to appear before the Assessor and show cause why 
the deficiency should not be paid. If, after hearing 
or after the opportunity of hearing, the Assessor finally 
determines a deficiency, the taxpayer may pay the 
tax under protest and appeal to the Board of Tax 
Appeals. If the matter involved is a refund of in- 
come taxes, discovered by the taxpayer to have been 


* Title IX of the District of Columbia Revenue Act of 1937, as 
amended by the Act of May 16, 1938. 
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erroneously paid, the taxpayer must first file a claim 
for refund with the Assessor. If such claim is denied, 
the taxpayer may then appeal to the Board of Tax 
Appeals within ninety days from the disallowance of 
the claim. The jurisdiction of the Board in respect of 
all other taxes is defined as follows: 


“Any person aggrieved by any assessment by the District 
against him of any personal property, inheritance, estate, busi- 
ness privilege, gross receipts, gross earnings, or insurance 
premiums tax or taxes, or penalties thereon, may, within ninety 
days after notice of such assessment, appeal from such assess- 
ment to the Board, provided such person shall first pay such 
tax, together with penalties and interest due thereon, to the 
collector of taxes of the District of Columbia under protest 
in writing. The mailing to the taxpayer of a statement of 
taxes due shall be considered notice of assessment with re- 
spect of such taxes. . . .”° 

In all cases the Board is required to make separate 
findings of fact and conclusions of law and render a 
decision thereon in writing. The Board may affirm, 
cancel, reduce, or increase any assessment. The law 
provides that any sum finally determined by the Board 
to have been erroneously collected from the taxpayer 
shall be refunded out of a fund appropriated for 
that purpose.® 

Proceedings before the Board are initiated by the 
filing of a simple petition alleging the necessary juris- 
dictional facts, the errors claimed to have been com- 
mitted by the Assessor and the facts upon which such 
claim is based. No fee is required for the filing of the 
petition. A copy of the petition is served upon the 
District. Differing from the rules of procedure of 
the Federal Board, the rules of procedure of the Dis- 
trict Board do not require the District to file an answer, 
except where the District relies on some new or affirma- 
tive defense. All allegations of the petition are deemed 
to be denied by the District. If the District files an 
answer, issue is joined immediately. If no answer is 
filed, issue is joined in twenty days from date of 
service of the petition upon the District. Hearing is 
had thereafter upon ten days notice so that it is pos- 
sible, and indeed in most cases it so happens that a 
hearing upon the petition is had within thirty days 
from the date of the filing of the proceeding. Con- 
tinuances at the instance of the District are dis- 
couraged. As a matter of fact the District has neither 
requested nor been granted a continuance. On the 
other hand, since the taxpayer is not entitled to re- 
cover interest, the Board has been very liberal in the 
matter of continuances at the instance of the taxpayer. 

The hearings before the Board are informal but 
orderly. If insisted upon by either party, the rules of 
evidence apply. The testimony of witnesses is taken 
down stenographically and copies of the transcript 
are supplied to the petitioner at very reasonable rates. 
The petitioner may appear in proper person or by 





5 Ibid, Section 3. 
® Ibid. Section 7. 
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counsel. In a great many cases, especially where the 
amount of the tax involved was small, the petitioners 
appeared without counsel. The District may appear 
either by the assessing authority * or by the Corpora- 
tion Counsel, or one of his assistants. In every in- 
stance, except one, an Assistant Corporation Counsel 
appeared for the District. Very few hearings last 
longer than one-half hour. This is due to the fact that 
in most instances it is the law and not the facts that 
is in dispute, and to the disposition of counsel to 
admit all facts that are not in controversy. It hap- 
pens quite frequently that a taxpayer receives a refund 
in money within ninety days from the initiation of 
the proceeding. 

In all proceedings the following classes of persons 
may appear as counsel for petitioners, namely, mem- 
bers of the Bar of the District of Columbia and public 
accountants who are either certified by the Board of 
Accountancy of the District of Columbia, or who have 
successfully passed an admission examination peri- 
odically given under the direction of the Board. In 
cases involving real estate taxes the petitioners may 
be represented by real estate agents who are registered 
by the Real Estate Board of the District of Columbia. 

Either the taxpayer or the District may appeal from 
the decision of the Board to the United States Court 
of Appeals for the District of Columbia. Taxpayers 
in twenty-four cases and the District in one case have 
appealed to the Court of Appeals. An important pro- 
vision of the law creating the Board of Tax Appeals 
is that “upon such review the court (Court of Appeals) 
shall have the power to affirm, or if the decision of the 
Board is not in accordance with law, to modify or 
revise the decision of the Board, with or without re- 
manding the case for hearing as justice may require.” 
Several proceedings before the Board of Tax Appeals 
have been dismissed for lack of jurisdiction and the 
petitioners therein have appealed to the Court of Ap- 
peals. In most, if not in all of such cases, although 
the Board held that it had no jurisdiction, complete 
findings of fact were made. This will permit the 
Court of Appeals, if it should reverse the Board of 
Tax Appeals in respect of jurisdiction, to determine 
the question of law upon the merits without remand- 
ing the case to the Board for further proceedings. 

The Board was established on July 1, 1938, but did 
not really begin to function until about the first of 
September. Since that time over three hundred peti- 
tions of appeal from assessments have been filed with 
the Board, roughly about an average of two hundred 
a year, which makes an interesting comparison with 
the average of six tax cases filed each year in the 
courts before the creation of the Board. The average 


; The Assessor is the assessing authority of all taxes, except taxes 
on Insurance premiums where the assessing authority is the Super- 
Intendent of Insurance. 
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amount of tax in controversy in the proceedings before 
the Board is over $1,500. There remains undisposed 
of at this time less than twenty cases out of the num- 
ber that have been filed. 


IEWING THE BoarD OF Tax APPEALS AS 
View as my position will allow, I believe 
that the method for determining the validity of tax 
assessments embodied in the scheme of the District of 
Columbia Board of Tax Appeals is satisfactory and com- 
plete whether it is considered from the viewpoint of the 
taxpayer or the District of Columbia. Without any 
cost to the taxpayer it furnishes him a quick disposi- 
tion of his‘claim for refund by a body or board inde- 
pendent of the assessing authority. The taxpayer is 
not required to wait, as formerly, until he finds him- 
self or his property in danger before paying the tax 
and testing its validity. He is merely required, within 
ninety days from the date of the assessment, to pay 
the tax under protest in writing and file his petition 
with the Board. The protest in such instance acts as 
a warning to the assessing authority that the assess- 
ment is likely to be attacked and that the authority 
should retain all documents and supporting evidence 
and to be prepared to defend the assessment. A hear- 
ing is had upon the petition as promptly as the tax- 
payer desires. If it is finally decided that he is entitled 
to a refund there is in existence a fund out of which 
such refund can be paid. He is no longer required to 
wait until Congress appropriates the money to pay 
the judgment. Apparently the taxpayers do not ob- 
ject to the requirement that the tax be paid before 
they may proceed before the Board. I know of one 
instance only where the taxpayer has complained of 
such requirement. I do not believe that such require- 
ment is an undue hardship upon the taxpayer. In 
this respect I am in accord with the views of Professor 
Traynor ® and disagree with my friend Mr. Pretty- 
man.® The failure of the law creating the Board of 
Tax Appeals to allow interest on refunds is resented 
by few, if any, of the petitioning taxpayers. Most, if 
not all of them, as far as I have been able to deter- 
mine, prefer receiving the refund without interest to 
waiting several years to obtain it in actions at law. 
The best evidence that the Board of Tax Appeals has 
met with popular favor is the fact that recently, in a 
hearing before the Commissioners of the District of 
Columbia on a suggestion that the Board be abolished, 
twenty-three civic bodies, such as the Bar Associa- 
tion of the District of Columbia, the Board of Trade, 
and similar organizations, appeared in relation to such 





8 Prof. Roger John Traynor, Administrative and Judicial Proce- 
dure for Federal Income, Estate and Gift Taxes, 38 Columbia Law 
Review 1393. 

®E. Barrett Prettyman, A Comment on the Traynor Plan for 
Revision of Federal Tax Procedure, 27 Georgetown Law Journal 
1038. 
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suggestion. Every such organization strongly pro- 
tested against the abolition of the Board or the im- 
pairment of its independence. 


HILE THE ADVANTAGES OF THE BOARD OF TAX 
UW Appeals to the Government of the District of 
Columbia are not as definite or tangible as its benefits to 
the taxpayer, nevertheless from the standpoint of that 
Government it has justified its existence. In the first 
place, because of the simplification of the processes 
and the procedure of the Board, a small personnel is 
all that is required to carry out its functions. In addi- 
tion to the Member Sole, the personnel of the Board 
consists of a Clerk, an Assistant Clerk, and a Report- 
ing Stenographer. The requirement that the tax 
should be paid before the Board can acquire jurisdic- 
tion is of positive value to the District. It makes 
sure that if the tax is valid, and so determined by the 
Board, the District will have received the tax and will 
not be put to the expense of collecting it. The existence 
of the Board and the requirement that the tax be paid 
before proceeding is filed has resulted in the collection 
of a large amount of taxes which otherwise would not 
have been collected. It is estimated reliably that this 
is true in respect of business privilege taxes alone in 
the amount of two hundred thousand dollars. This, 
of course, is an estimate and may be too high or too 
low, but certainly it is that there have been collected 
taxes in amount several times the small sum that is 
required to pay the annual expenses of the Board, 
which taxes, except for the existence of the Board, 
would never have been collected. The fact that there 
is a convenient method of appeal from assessments 
has been of great help to the Assessor and the mem- 
bers of his staff. They have come to rely upon the 
rulings of the Board and use such rulings in discus- 
sions and conferences with taxpayers. There is also 
gradually being built up a series of tax precedents. 
Then again, the feeling on the part of the taxpayers 
that they may obtain a fair and impartial hearing on 
the question of the validity of taxes is of great value 
to the District, intangible as it might be. 


It has been suggested that the Board should have 
three or more members. I am not going to deceive 
myself into believing that I can discuss such sugges- 
tion entirely disinterestedly or without prejudice, and 
do not suppose that you will overlook the fact that 
I am the Member Sole of the Board. I hope that I 
will not be considered too indelicate or a disciple of 
Heraclitus *® when I say that I cannot agree with 
such suggestion. To increase the membership of the 
Board to three or five members, all of whom would 
hear each case, would make it unwieldly and would 
justify, or, at least, give color to Carlyle’s criticism 





%” ‘*To me one is ten thousand, if he be the best.’’ One hundred 
and twelfth fragment of Heraclitus of Ephesus. 
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of departments, boards, and other agencies of Democracy 
that they have “none of the alertness of getting along 
with the business.” 71 The necessity of discussion of 
findings and opinions and agreement thereon among 
the members would so retard the functioning of the 
Board that its usefulness would be greatly lessened, 
if not destroyed. It is far better to employ the money 
available for salary in the employment of one capable 
man than to divide it among three mediocre ones. 
The success of the Board, like the success of so many 
similar bodies, depends upon the selection as a mem- 
ber a capable and experienced tax practitioner. The 
salary should be sufficient to compensate such person 
adequately and to tempt him to accept the post. It 
must be kept in mind, moreover, that there is always 
an appeal from the decisions of the Board. What has 
been said, however, should not be taken to mean that, 
if the business of the Board should so increase that 
one member could not adequately perform its func- 
tions, additional members should not be appointed, 
each to preside over distinct sections or divisions of 
the Board, as is done in the Federal Board of Tax 
Appeals, which is quite different from the proposal 
that all the members of the Board hear and determine 
all of the proceedings before it. 


The three most important features of the procedure 
of the Board of Tax Appeals for the District of 
Columbia are (1) the complete separation of the Board 
and the agency that represents the District of Columbia, 
which might loosely be called the prosecutor; (2) the 
right of the District of Columbia to appeal from the 
decision of the Board, which has the effect, psychological 
as it may be, of promoting fair and impartial deci- 
sions by the Board; and (3) a fund in existence from 
which taxes declared by the Board to have been 
erroneously collected can be refunded. With such 
features in its procedure the Board can be a success. 
Without them it would be a failure. These features 
are largely responsible for the popular favor which 
the Board of Tax Appeals enjoys and the success with 
which it has met. 


I now proceed to respond to the request that I dis- 
cuss the feasibility and practicability of the Board as 
a local board of tax appeals, that is to say, as a quasi- 
judicial appellate body wherein may be determined 
the validity of assessment of state, county, and municipal 
taxes. In that connection it will occur to many of 
you, no doubt, that all I have said about the Board is 
quite a large porch to the small structure that is to 
follow. I feel, however, that such detailed account of 
the procedure of the Board is necessary, because with- 
out it the subject in hand cannot be intelligently dis- 
cussed or considered. Nor can we do justice to the 
subject without a “speaking acquaintance,” at least, 


" Carlyle, Past and Present. 
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with the tax procedure of the several states. To paint 
the picture of such tax procedure is not easy. It can- 
not be done with a few strokes. I will have to content 
myself with the briefest sort of sketch or outline. 


It is almost impossible, because of the various and 
varying forms of tax procedure in the states, to classify 
the states in respect of such procedure. This much, 
however, may be said. Most of the states have by 
statute provided for an appeal from assessment of 
taxes and have abandoned the common law procedure 
with its rigorous requirements, such as, for instance, 
the payment of the tax under duress as a prerequisite 
to suit. In several of the states the procedure is highly 
developed. A notable example is the State of Mary- 
land where the procedure before the State Tax Com- 
mission, in relation to real estate and a few other 
taxes, is essentially the same as the procedure before 
the District Board of Tax Appeals, except that there 
are three members of the Maryland State Tax Com- 
mission, and the taxpayer is not required to pay the 
tax before appealing from the assessment. An appeal, 
however, does not stay the collection of the tax. 


The tax procedure of most of the states have a com- 
mon pattern. An appeal from real estate assessment 
first lies to an equalization board or county commis- 
sioners, or similar body, and then to a court of first 
instance or to a state tax commission. In some states 
the appeal from the state tax commission is to a court 
of first instance and in others to the appellate court. 
In relation to inheritance taxes and other death duties, 
the appeal is to the probate, surrogate, or orphan’s 
court, as the case may be, and then to the appellate 
court of the state. As to income taxes, an appeal 
from the assessment of a deficiency is to a state tax 
commission, or similar body, and then to the court of 
first instance or to an appellate court—generally the 
latter. In most instances the taxpayer is either re- 
quired to pay the tax or give bond for its payment 
before appealing from the assessment. Some states, 
notably New York and New Jersey, employ the remedy 
of certiorari, which formerly was in vogue in the Dis- 
trict of Columbia, as a method for determining the 
validity of tax assessments. 

I must now caution you that, because of my asso- 
ciation with the genesis and the life of the Board of 
Tax Appeals for the District of Columbia, what I am 
about to say will be tinged with prejudice and bias. 
I am conscious, moreover, that I, as an official of the 
District of Columbia, will be considered by some as 
presumptious to express my views of the needs of 
other jurisdictions in respect of tax procedure. With 
as much impartiality as circumstances will permit, I 
believe that the plan or scheme of the Board of Tax 
Appeals for the District of Columbia can be adopted 
by the several states in relation to local taxation to 
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the great advantage to both the taxpayer and the tax- 
ing authority. Some alteration, of course, would have 
to be made. It would not, however, fundamentally 
affect the structure of the procedure. 


N THE VERY SMALL STATES NO CHANGE IN THE PLAN 
I of procedure need be made. I believe that in such 
states as Rhode Island and Delaware a board, constituted 
exactly as the Board of Tax Appeals for the District of 
Columbia, would function satisfactorily and efficiently, 
regardless of where it would permanently sit. In the 
other states, however, the board, whether it is called 
a board of tax appeals, a tax commission, or by some 
other name, should consist of several members, each 
to preside over a section of the board sitting per- 
manently at a point convenient to taxpayers, so that, 
even in the case of very small assessments, taxpayers 
would not find it comparatively onerous to appear and 
contest the validity of such assessment. Of course, I 
know that “decentralization” is an anathema to many 
of my tax practitioner friends in Washington. Never- 
theless, I must state that it is necessary to the success 
of the plan I propose. Equally essential to success is 
the appointment to membership of the board such 
men only who have acquired expert knowledge of the 
law of taxation. It would not be necessary in the 
states, as it is in the District of Columbia, to appro- 
priate a fund out of which the refund of taxes can be 
made. It is necessary to do that in the District be- 
cause the law requires the Collector of Taxes to 
deposit daily in the Treasury of the United States all 
tax moneys collected by him. In the states the writ- 
ten protest would have its real function of notifying 
the collector that the validity of the tax is questioned 
and of warning him not to cover the tax money into 
the state, county, or city treasury, as the case may be, 
but to hold it against the final determination of 
the controversy. The plan would be immeasurably 
strengthened by a statute requiring the collector to 
deposit all protested taxes in a fund, out of which he 
could make refunds when directed by the board. 
There would be, of course, many details that would 
need attention, but none of them would present any 
real difficulty. For instance, the function of some 
state tax commissions or state equalization boards in 
relation to uniformity of valuation throughout the 
state, so that all sections equally bear the burden of 
state property taxes, could be exercised by all the 
members sitting periodically as a committee, or by 
some other satisfactory method. And in my own 
State of Maryland the functions of a corporation com- 
mission, which the State Tax Commission, strangely 
enough, exercises, could be transferred to a corpora- 
tion commission where it rightfully belongs. 
(Continued on page 309) 


























































































































































































































STATE TAX COMMISSIONS 


Their History and Reports: 


COLORADO 
Special Tax Commission 

In 1899 “The Revenue Commission of Colorado” 
was created and directed to investigate into the prac- 
tical working of the Australasian system of land-value 
taxation. Senator James W. Bucklin served as chair- 
man. (Colorado Senate Resolution of March 27, 1899.) 

An official report recommending the gradual adop- 
tion of a similar system as a remedy for the evils 
arising from the state and local revenue laws of Colo- 
rado was made to the 13th General Assembly of 
Colorado. This report was presented to the United 
States Senate by Mr. Butler and ordered to be printed 
February 28, 1901. It appeared as Senate Document 
No. 209 of the 56th Congress, 2nd session. It was 
printed in Washington, D. C., 1901, by the Govern- 
ment Printing Office and contains 36 pages. 

A second edition of this report was printed in 
Denver, 1901, by the Smith-Brooks Printing Com- 
pany, State Printers, in 62 pages. A table of con- 
tents was included. 


Territory—Census Board 


“The census board constitutes a board for the 
equalization of taxes for the Territory, and is au- 
thorized and required to examine the various assess- 
ments, as far as regards the Territorial tax and equal- 
ize the rate of assessment on real estate in the differ- 
ent counties whenever they are satisfied that the 
scale of valuation has not been adjusted with rea- 
sonable uniformity, by the different Assessors.”— 
Laws of Colorado Territory, 1861, p. 125, Sec. 28; 
approved November 7, 1861. 

“No record has been found of any report.”—Letter 
from The Public Library, Denver, Colorado, dated 
October 6, 1937. 


Territorial Board of Equalization 


In 1870 the Territorial Board of Equalization was 
created consisting of the Secretary, Auditor, and 


Treasurer of the Territory. Its duties were to ex- 





* The first of this series of studies appeared in our April, 1940 
issue, and covered the states of Arizona, Arkansas, and California. 
Material for Alabama will appear in a future number. Ed. 
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amine the various assessments, as far as regards the 
territorial tax, and equalize the rate of assessment in 
the different counties, whenever they were satisfied 
that the scale of valuation had not been adjusted 
with reasonable uniformity, by the different assessors. 
The Board changed the aggregate valuation of the 
real estate in any county so as to produce a just rela- 
tionship between the real estate valuations of the 
entire territory. (Laws of Colorado Territory, 1870, 
p. 99, Sec. 43; approved February 11, 1870.) 

“Tt was understood that the Territorial Board of 
Equalization had the power and duty of making 
original assessment of the property of railroad com- 
panies.”—Letter from The Public Library, Denver, 
Colorado, dated November 24, 1937. 

“T do not find any record of reports made by the 
Territorial Board of Equalization.”—Letter from The 


Public Library, Denver, Colorado, dated October 6, 
1937. 


State Board of Equalization 


The State Board of Equalization was directed to 
be established by the Constitution of Colorado, 1876, 
Art. 10, Sec. 15. Its duties were to adjust and equal- 
ize the value of real and personal property among the 
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several counties of the state and to make the original 
assessment of the property of railway companies. 


The State Board of Equalization was established 
by the Laws of Colorado, 1877, Sec. 2281. The statute 
did not require the Board to make any reports. 


Reports of Colorado State Board of Equalization 


Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1895-96 Dated Dec. 10, 1896 Denver, 1896 1st (6)-+7-88 p 


“The report for 1895-96 was the first report pub- 
lished and there is no record for any reports between 
1895-96 and 1902.”—Letter from The Public Library, 
Denver, Colorado, dated October 6, 1937. 


The 1902 Laws of Colorado, Ch. 3, Sec. 86-A, 
directed that the proceedings of the State Board of 
Equalization be conducted in public. A full record 
was required to be kept by the secretary. He was 
also directed to prepare an annual report setting 
forth in detail all of the matters in connection with 
the work of the Board and giving a detailed statement 
of all the classes of property assessed by the Board. 


Reports of Colorado State Board of Equalization 











Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1902 Denver, 1903 9p 
1903-4 ‘For past two years’ Denver, 1904 136 p 
Dated Jan. 4, 1905 
1905 For the year 1905 Denver, 1906 136 p 
Dated April 3, 1905 
1906 For the year 1906 Denver, 1906 141 p 
Dated Jan. 2, 1907 
1907 For the year 1907 Denver, 1907 164 p 
1908 For the year 1908 Denver, 1908 140 p 
1909-10 For years 1909-10 Denver, 1910 276 p 
1911 For the year 1911 Denver, 1912 125 p 
Orders of State Board of Equalization 
Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1903 Sept. meeting, 1903 Denver, n.d. 7p 
Dated Oct. 1, 1903 
1905 Sept. meeting, 1905 Denver, n.d. 7p 
: Dated Sept. 20, 1905 
1907 Sept. meeting, 1907 Denver, n.d. 14p 


Dated Oct. 1, 1907 


“The State board of equalization has never been 
abolished although it was deprived of most of its 
duties. The 1911 report was the latest printed re- 
port issued. A typed statement of activities is sent 
to the Governor, but reports are no longer published. 
(I received this as a verbal statement from the Sec- 
retary May 10, 1937.)”—Letter from The Public 
Library, Denver, Colorado, dated November 24, 1937. 


State Tax Commission 


The Colorado State Tax Commission was estab- 
lished in 1911 for the purpose of general supervision 
Over the administration and enforcement of the 
assessment and tax laws of the state. The commis- 
sion was directed to transmit to the State Board of 
Equalization a statement of the amount to be added 
to or deducted from the valuation of the property in 
each county in order to make the assessment of such 
property show its true and full cash value. The 
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State Board of Equalization was directed to equalize 
the assessment of the various counties after the Tax 
Commission had submitted its abstracts of the true 
value of property in each county, etc. The powers 
of original assessment of public utility corporations 
with other statutory powers, duties, and privileges 
which were formerly exercised by the State Board 
of Equalization were conferred upon the Colorado 
Tax Commission by this statute. (This left the State 
Board of Equalization with only its constitutional 
powers and duties.) 

Annual reports were required to be made by the 
Tax Commission to the Governor and State Treas- 
urer beginning on or before December 15, 1912. 
(Laws of Colorado, 1911, Ch. 216, p. 612.) 


Reports of Colorado State Tax Commission 





Place & No. of 

Year Period Covered Date of Pub. Report Paging 

1912 Dated Dec. 14, 1912 Denver, 1912 1st 288 p 

1913 Dated Dec. 15, 1913 Denver, 1913 2nd 151p 

1914 Dated Dec. 15, 1914 Denver, 1914 3rd 154p 

1915 Dated Dec. 15, 1915 Denver, 1916 4th 162 p 

1916 Dated Dec. 15, 1916 Denver, 1916 Sth 264 p 

1917. For the year 1917 Denver, 1917 6th 164 p 
Dated Dec. 15, 1917 

1918 For the year 1918 Denver, 1918 7th 166 p 
Dated Dec, 15, 1918 

1919 For the year 1919 Denver, 1919 8th iS2p . 
Dated Dec. 10, 1919 

1920 For the year 1920 Denver, 1920 9th 122 p 
Dated Dec. 13, 1920 

1921 For the year 1921 Denver, 1922 10th 123 p 
Dated Dec. 14, 1921 

1922 For the year 1922 Denver, 1923 lith 127 p 
Dated Dec. 14, 1922 

1923 For the year 1923 Denver, 1923 12th 127 p 
Dated Dec. 15, 1923 

1924 For the year 1924 Denver, 1925 13th 127 p 
Dated Dec. 15, 1924 

1925 For the year 1925 Denver, 1926 14th 127 p 
Dated Dec. 15, 1925 

1926 For the year 1926 Denver, 1926 15th 126 p 
Dated Dec. 15, 1926 

1927. For the year 1927 Denver, 1929 16th 128 p 
Dated Dec. 15, 1927 

1928 For the year 1928 Denver, 1929 17th 124 p 
Dated Dec. 15, 1928 

1929 For the year 1929 Denver, 1930 18th 167 p 
Dated Dec. 31, 1929 

1930 For the vear 1930 Denver, 1931 19th 156 p 
Dated Dec. 31, 1930 

1931 For the year 1931 Denver, 1932 20th 158 p 
Dated Dec. 31, 1931 

1932 For the year 1932 Denver, 1933 21st 120 p 
Dated Dec. 31, 1932 

1933. For the year 1933 Denver, 1934 22nd 152 p 
Dated Dec. 31, 1933 

1934 For the year 1934 Denver, 1935 23rd 135 p 
Dated Dec. 31, 1934 

1935 For the year 1935 Denver, 1936 24th 123 p 
Dated Dec. 31, 1935 

1936 For the year 1936 Denver, 1937 25th 139 p 
Dated Dec. 31, 1936 

1937 For the year 1937 Denver, 1938 26th 186 p 
Dated Dec. 31, 1937 

1938 For the year 1938 Denver, 1938 27th, Vol. I (2)+-3-116 p 
Dated Dec. 1, 1938 Vol.II (2)+3-77 p 


Department of Finance and Taxation 


In 1933 the Department of Finance was created 
consisting of the following offices and divisions: 


1. Division of Finance headed by the State Treasurer. 


Reports of Division of Finance 


Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1932-34 July 1, 1932-June 30, 1933 Denver, n.d. 24 p 
July 1, 1933-June 30, 1934 
1934-35 yay 1, 1934-June 30, 1935 Denver, n.d. 20 p 
1935-37. July 1, 1935-June 30, 1936 Denver, n.d. 27 p 


July 1, 1936-June 30, 1937 


1937-38 July 1, 1937-June 30, 1938 Denver, n.d. 18p 
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2. Division of Taxation at the head of which is the 
State Treasurer. This division consists of the fol- 
lowing administrative departments, agencies, and 
offices which were directed to continue as organized: 


a. Colorado Tax Commission. (History of and list 
of published reports are set out above.) 

b. The Excise Tax Commissioner whose office was 
thereby created. His duties include those of the 
State Inspector of Oils with respect to the adminis- 
tration of the Motor Vehicle Excise Tax. (The office 
of “State Inspector of Oils” was created in 1899. By 
an act of the 20th General Assembly (1915) its duties 
were enlarged. By the administrative code in 1933 
the Excise Tax Commissioner was given the duties 
and powers of the State Inspector of Oils. The Ex- 
cise Tax Commissioner took over only the collection 
duties of the oil inspector. The duties of inspection 
have still been retained by the oil inspector.) 


Reports of State Inspector of Oils 








Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1913 For year ending Dec. 31, 1913 Denver, 1914 15 p 
1916 For biennial period Denver, 1916 12 p 
ending Nov. 30, 1916 
1918 For biennial period Denver, 1919 17 p 
ending Nov. 30, 1918 
1919-23 “*No record of any reports can be found.’’—Letter from The 
Public Library, Denver, Colorado, dated March 1, 1940. 
1924-26 Dec. 1, 1924-Nov. 30, 1926 Denver, n.d. 53 p 
1926-27 Dec. 1, 1926-Nov. 30, 1927 n.p., n.d. 56p 
1927-28 Dec. 1, 1927-Nov. 30, 1928 Denver, n.d. 56p 
1929 an. 1, 1929-Dec. 31, 1929 Denver, n.d. 74p 
1930 an. 1, 1930-Dec. 31, 1930 Denver, n.d. 51 p+ table 
1931 an. 1, 1931-Dec. 31, 1931 Denver, n.d. 72p 
1932 an. 1, 1932-Dec. 31, 1932 Denver, n.d. 61 p+table 


In 1933 the Excise Tax Commissioner was given 
the collection duties and powers of the office of oil 
inspector. The duties of inspection have still been 
retained by the oil inspector. 

The Excise Tax Commissioner was also directed 
to collect all other excise taxes and to exercise all 
duties imposed by law on the Secretary of State with 
respect to the regulation, supervision, and licensing 
of motor vehicles. The Motor Fuel Tax Division was 
created under the Excise Tax Commissioner at the 
head of which was to be the Motor Vehicle Super- 








visor. (Laws of Colorado, 1933, Ch. 37, p. 205.) 
Reports of Motor Fuel Tax Division 
‘aay Place & No. of 
Year Period Covered Date of Pub. Report Paging _ 
1933 For the year -1933 Denver, 1934 55p-+table 
Dated April 11, 1934 
1934 For the year 1934 Denver, 1935 55p-+table 
Dated April 1, 1935 
1935 For the year 1935 Denver, 1936 55p+table 


Dated April 1, 1936 
1936 For the year 1936 
Dated April 1, 1937 
1937 For the year 1937 
Dated April 1, 1938 
1938 For the year 1938 
Dated April 1, 1939 


In 1937 the Secretary of State was authorized to 
exercise all the rights and powers, and perform all 
the duties vested and imposed by law in and upon 
the Excise Tax Commissioner with respect to the 
supervision, regulation, and licensing of motor ve- 
hicles. There was thereby created under the Secre- 


Denver, 1937 54p-+table 


Denver, 1938 55p+table 


Denver, 1939 53p+table 
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tary of State, the Division of Motor Vehicles 
Supervision, the head of which under the Secretary 
of State shall be the Motor Vehicle Division as now 
provided by law. (Laws of Colorado, 1937, Ch. 80, 
p. 248; approved March 17, 1937.) 

“The Motor Vehicle Division has never published 
a report in pamphlet form, but it does issue a sheet 
on the number of vehicles licensed and a statement 
of the cost of operation for the division.”—Letter 
from The Public Library, Denver, Colorado, dated 
March 1, 1940. 


CONNECTICUT 


Special Tax Commissions 


In 1818 a special commission reported to the gen- 
eral assembly relative to the changes which ought to 
be made in the then system of taxation in the state. 
No copy of this report can be located. 

Private Acts and Resolves of Connecticut, 1867, 
No. 74, p. 248, directed four commissioners to be 
appointed to investigate the subject of taxation and 
to report the result of their investigation to the next 
General Assembly. 

Report: 1868, 60 p. 

Special Laws of Connecticut, 1876-1880, Vol. VIII, 
p. 446, directed the Board of Equalization of Taxes 
consisting of the treasurer and comptroller, together 
with the Secretary of State and the Commissioner of 
the School Fund to inquire into the condition and 
working of the tax laws of the state and to report to 
the Governor for the information of the next General 
Assembly by December 1, 1880, what changes, if any, 
should be made in these laws. 

Report: 1881, Report of Special Commission on 
Revision of Tax Laws, 13 p. 

Special Acts and Resolves of Connecticut, 1884, 
S. J. R. No. 110, p. 1031, created a commission of 
nine to be appointed by the Governor to consider and 
report to the General Assembly the comprehensive 
plan for providing revenue for the state, having due 
regard for all the tax paying interests of the state, 
and avoiding as far as possible double taxation. 

Reports: 1886, 19 p.; 1887, Report of the Special 
Commission on the Subject of Taxation, Jan. 20, 188/, 
116 p. 

In 1911 the State Forester and Tax Commissioner 
with three other appointees by the Governor were 
constituted a commission to examine and consider 
taxation of forest land. (Public Acts of Connecticut, 
1911, Ch. 45, p. 1304; approved May 2, 1911.) 
Report: 1912, Report of Special Commission on Taxa- 
tion of Woodland, 53 p. 

Public Acts of Connecticut, 1911, Ch. 283, p. 1596, 
directed the Governor to appoint a commission of 
three to examine the system of taxation of railroads 
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and street railways in Connecticut and all other cor- 
porations paying tax to this state and the statutes 
relating thereto, and to make recommendations in 
connection therewith to the next General Assembly. 


Report: 1913, Report of the Special Commission 
on Taxation of Corporations Paying Taxes to the 
State, Jan. 15, 1913, xii + 238 p. 

Special Laws of Connecticut, 1915, No. 338, p. 365, 
directed the Governor to appoint a commission of 
three to consider the subject of taxation and to codify 
the laws relating thereto and to report to the next 
General Assembly the result of its investigation with 
recommendations for such changes and new laws as 
it deemed advisable. 

Report: 1917, Report of the Special State Com- 
mission on the Subject of Taxation, 44 p. 

Connecticut Special Laws, 1923, No. 340, p. 404, 
directed the Governor to appoint a commission of 
three persons to consider the subject of tax exemp- 
tion of real estate, and to determine whether the ex- 
emption of publicly owned real estate in any town 
imposes an unreasonable hardship on the taxpayers 
of such town, and the commission was directed to file 
its report addressed to the next General Assembly 
before January 1, 1925. 

Report: 1925, Report of the Commission on Tax 
Exemptions, 56 p. 

In 1927 the commission appointed by the Governor 
in 1926 to investigate the question of federal estate 
taxes was continued in office until July 1, 1929, and 
directed to report results of its investigation to the 
Governor from time to time as the Governor might 
request. (Spec. Laws of Connecticut, 1927, No. 169, 
p. 164.) 

“No record of any published report can be found.” 
—Letter from Connecticut State Library, Hartford, 
Connecticut, dated March 29, 1940. 

Special Laws of Connecticut, 1933, No. 474, p. 1143, 
created a “temporary state tax commission” consist- 
ing of seven members appointed by the Governor to 
study the problems of state and local taxation, the 
financing of municipalities, distribution of the tax 
burden, the assessment and collection of taxes, the 
apportioning of the sources of taxation between state 
and local municipalities. It was directed to report 
to the Governor ninety days before the January, 1935 
session of the General Assembly. 

Reports: 1934, Report of the Connecticut Tempo- 
rary Commission to Study the Tax Laws of the State 
and to Make Recommendations Concerning Their 
Revision, Nov. 9, 1934, xxvi + 642 p.; 1934, Sum- 
mary of the Report of the Connecticut Temporary 
Commission to Study the Tax Laws of the State and 
to Make Recommendations Concerning Their Revi- 
sion, xii + 99 p. 


STATE TAX COMMISSIONS 305 


State Board of Equalization 


In 1921 the Legislature in revising a bill for the 
assessment and collection of taxes stated the treas- 
urer and comptroller for the time being should con- 
stitute a Board of Equalization and was directed to 
meet annually and equalize the assessment of towns 
by appropriate addition or subtraction so that all 
towns will be equally assessed. The comptroller was 
directed to notify each town clerk of any change in 
the assessment of his town, and the town clerk was 
directed to make the appropriate alteration on the 
tax lists. The list as changed by the Board of 
Equalization was made the general list of the state. 
(1821 Public Stat. Laws, Title 100, p. 444.) 

Public Acts of 1865, Ch. 116, p. 116, Sec. 7, added 
the duty to the Board of examining, amending, and 
correcting all lists required by this act to be filed by 
the Comptroller with the various corporations. 


In 1867 the General Assembly was empowered to 
appoint one commissioner of equalization from each 
senatorial district. He was to examine village prop- 
erty and prepare tables showing relation of assessed 
value to school value of different kinds of taxable 
property and report it in tabular form to the comp- 
troller. The comptroller, treasurer and the commis- 
sioner of the school fund were to use these reports in 
adjusting assessments of each town. (Public Acts 
of Connecticut, 1867, Ch. 146, p. 130.) This act was 
repealed by Public Acts of Connecticut, 1871, Ch. 143, 
p. 735. 

“No record of any report can be found.”—Letter 
from Connecticut State Library, Hartford, Connecticut, 
dated March 29, 1940. 

Public Acts of 1897, Ch. CLIX, p. 861, gave this 
Board the power to raise or lower the list of any 
town to the actual cash value of the property thereon. 
Such lists were constituted the general list of the 
state upon which state and county taxes should be 
imposed. 

Public Acts of 1901, Ch. 92, p. 1236, made the Tax 
Commissioner a member of this Board. Chapter 62 
of these Acts directed the Tax Commissioner to be 
a member of the Board and to report annually to this 
Board the result of his official inquiries. 

In 1909 the State Board of Equalization was ap- 
pointed a commission to investigate the oyster prop- 
erties owned by the state and all things pertaining 
to the general care and management thereof, and to 
report its findings to the next General Assembly. 
(Spec. Laws of Connecticut, 1909, S. J. R. No. 184, 
p. 1119.) 

Report of the Investigation of Oyster Properties 
of the State by the Board of Equalization as a Special 
Commission Appointed by the General Assembly of 
1909, 1910, 128 p. 
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The 1911 Public Acts, Ch. 250, as amended by 1915 
Public Acts, Ch. 16, p. 1911, provided for a hearing 
when any town should object to any increase in its 
valuation by the Board, and the increase was not to 
be final until after the hearing. 


The 1919 Public Acts, Ch. 186, p. 2347, provided 
for appeal by a town, corporation, or banking associa- 
tion claiming to be aggrieved by the action of this 
Board. This appeal was to be heard in the superior 
court of the county in which the applicant was 
located. 

“At the present time most of the work in regard 
to administration of state taxes is done by the tax 
commissioner, and the board of equalization simply 
approves.”—History of the Office of the Connecticut 
State Tax Commissioner, dated May 14, 1936. 

“No record of any reports can be found.”—Letter 
from Connecticut State Library, Hartford, Connecticut, 
dated March 29, 1940. 


Tax Commissioner 


In 1901 the Governor was directed to appoint a 
Tax Commissioner on or before June 1, 1901, and 
quadrennially thereafter. The Commissioner was 
directed to visit the towns in the state to see how 
the assessors were executing the laws relating to 
assessment and listing of property and to see whether 
all persons were justly taxed and all taxes collected. 
He was given the power to summon persons to be 
brought before him and to compel the production of 
evidence. He was made a member of the Board of 
Equalization and was directed to report to it annually 
concerning his official inquiries. He was also directed 
to make a biennial report to the General Assembly 
in which he should mention any defects in the tax 
laws and their execution. He might suggest such 
statutory provisions as he deemed desirable. (Public 
Acts of 1901, Ch. 62, p. 1213.) 

The 1907 Public Acts, Ch. 204, p. 756, directed that 
all reports previously made to the Comptroller con- 
cerning taxation or municipal indebtedness should 
thereafter be made to the Tax Commissioner. Town 
or city officials were directed to file with him each 
year a report on assessment collection or receipt of 
taxes in their locality. From these reports and any 
other information the Tax Commissioner was directed 
to report statistics to the Board of Equalization con- 
cerning the assessment and collection of such taxes 
during the preceding year. The Tax Commissioner 
was required to cause to be printed annually so much 
of his report as would show the methods of collection 
of taxes in towns and cities. (Formerly the reports 
which had been previously made to the Comptroller 
concerning taxation on municipal indebtedness were 
printed by the Comptroller from the report submitted 
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to him by the cities, towns, etc., according to the 
1876 Public Acts, Ch. 67, p. 118; amended by 1879 Acts, 
Ch. 30, p. 160; and amended by 1879 Public Acts, 
Ch. 116, p. 461.) 


Information Relative to the Assessment and Collection of 
Taxes as Given to the Tax Commissioner 
by Town Officials 











Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1907 Dated June 10, 1907 Hartford, 1907 (20) 
1908 Dated June 10, 1908 Hartford, 1908 (2)+3-39 p 
1909 Dated June 10, 1909 Hartford, 1909 (2)4-3-39 p 
1910 Dated June 10, 1910 Hartford, 1910 (2)--3-39 p 
1911 Dated June 20, 1911 Hartford, 1911 (2)+-3-39 p 
1912 Dated June 25, 1912 Hartford, 1912 (2)+-3-39 p 
1913 Dated June 20, 1913 Hartiord, 1913 (2)--3-39 p 
1914 Dated June 20, 1914 Hartford, 1914 (2)+-3-39 7 
1915 Dated June 20, 1915 Hartford, 1915 (2)+-3-48 p 
1916 Dated June 20, 1916 Hartford, 1916 (2)--3-48 | 
1917. Dated July 20, 1917 Hartford, 1917 (2)-+-3-48 p 
1918 Dated July 20, 1918 Hartford, 1918 (2)+3-48 p 
1919 Dated Aug. 5, 1919 Hartford, 1919 (2)+-3-48 p 
1920 Dated Sept. 27, 1920 Hartford, 1920 (2) +-3-48 p 
1921 Dated Oct. 13, 1921 Hartford, 1921 (2)+3-52 p 
1922 Dated Oct. 1, 1922 Hartford, 1922 (2)+-3-52 p 
1923 Dated Oct. 10, 1923 Hartford, 1923 (3)+-6-52 p 
1924 Dated Oct. 1, 1924 Hartford, 1924 (3)+-6-52 p 
1925 Dated Dec. 31, 1925 Hartford, 1925 (2)+-3-100 p 
1926 Dated Dec. 31, 1926 Hartford, 1926 (2)+3-134 p 
1927 Dated Nov. 15, 1927 Hartford, 1927 (2)+-3-138 p 
1928 Dated Nov. 15, 1928 Hartford, 1928 (2)+-3-138 p 
1929 Dated Jan. 1, 1930 Hartford, 1930 (2) +-3-137 p 
1930 Dated Dec. 31, 1930 Hartford, 1931 (2)-+-3-134 p 
1931 Dated March 31, 1932 Hartford, 1932 (2)+3-144 p 
1931 Dated Aug. 1, 1931 n.p., 1931 Special (2)+7 p 
1932 Dated Feb. 1, 1933 Hartford, 1933 (2)--3-160 p 
1933 Dated June 30, 1934 Hartford, 1934 (2)+-3-156 p 
1934 Dated June 15, 1935 Hartford, 1935 (2)+-3-161 p 
1935 Dated June 15, 1936 Hartford, 1936 (2)+-3-170 p 
1936 Dated Nov. 1, 1937 Hartford, 1937 (2)-+3.184 p 
1937 Dated Dec. 1, 1938 Hartford, 1938 (2) +-3-191 p 
1938 Dated July 1, 1939 Hartford, 1939 (2)+3-191 p 


The Public Acts of 1909, Ch. 70, p. 1005, directed 
the assessors of each town to make an inventory and 
valuation of all tax-exempt property which was to be 
filed with the town clerk who should return a copy 
to the Tax Commissioner. Such inventory was to 
be made every four years. The Tax Commissioner 
was directed to publish such returns, sending a copy 
to each member of the General Assembly. 


Quadrennial Statement of Property Exempted 





Place & Date No. of 





Year Period Covered of Pub. Report Paging 
1910 Dated Dec. 15, 1910 Hartford, 1910 1st (2)+3-36 | 
1914 Dated Dec. 1, 1914 Hartford, 1914 2nd 351 
1918 Dated Dec. 2, 1918 Hartford, 1918 3rd (2)+-3-39 p 
1922 Dated Dec. 1, 1922 Hartford, 1922 4th (2)+-3-42 1 
1926 Dated Dec. 1, 1926 Hartford, 1926 5th (2)+3-98 p 
1930 Dated Oct. 1, 1931 Hartford, 1931 6th (2)+90 p 
1934 Dated March 15, 1935 Hartford, 1935 7th (2)+-911 
1938 Dated March 15, 1939 Hartford, 1939 8th 89 | 


The Public Acts of 1919, Ch. 152, p. 2798, provided 
for the appointment of a first assistant tax commis- 
sioner who should be an attorney at law. He was 
given charge of succession, inheritance, and chose in 
action taxes. The 1923 Public Acts, Ch. 208, p. 3634, 
provided for a Deputy Tax Commissioner. 

The Public Acts of 1925, Ch. 109, p. 3876, reénacted 
the law creating the office of Tax Commissioner and 
elaborated somewhat on his duties, providing for his 
application to the superior court when local assessors 
or boards of relief failed in carrying out their duties. 

The Public Acts of 1929, Ch. 98, p. 4544, enacted 
the same provisions as to the quadrennial returns 





May 


of t 


Year 


1905 
1906 
1907- 
1909- 
1911- 
1913. 
1915. 
1917 
1919 
1921 
1923 
192: 
192: 
1927 
192! 
193 
193 
193 
19: 


St 








May, 1940 


of tax-exempt property as in the 1909 Statutes but 
adds that such returns should be limited to tax- 
exempt real estate. 


Reports of Connecticut Tax Commissioner 
Place & Date No. of 


Year Period Covered of Pub. Report Paging 

1905 Dated Jan. 5, 1905 Hartford, 1905 (1)+3-38 p 

1906 Dated Dec. 15, 1906 Hartford, 1907 (2)+3-40p-+chart 

1907-08 Period ended Sept. 30,1908 Hartford, 1908 (2)+3-132 p 
Dated Dec. 15, 1908 

1909-10 Biennium, 1909-10 Hartford, 1910 (2)+3-251 p 
Dated Dec. 15, 1910 

1911-12 Biennium, 1911-12 Hartford, 1912 (3)+3-209 p 


Dated Dec. 2, 1912 
1913-14 Biennium, 1913-14 
Dated Dec. 1, 1914 
1915-16 Biennium, 1915-16 
Dated Dec. 1, 1916 


Hartford, 1914 (3)+5-260 p 


Hartford, 1916 (3)+5-254 p 


1917-18 Biennium, 1917-18 Hartford, 1918 (3)+5-269 p 
Dated Dec. 2, 1918 

1919-20 Biennium, 1919-20 Hartford, 1920 (3)-+5-194 p 
Dated Sept. 1, 1920 

1921-22 Biennium, 1921-22 Hartford, 1922 (3)+5-194 p 
Dated Jan, 3, 1923 

1923-24 Biennium, 1923-24 Hartford, 1924 (3)+5-176 p 


Dated Jan. 7, 1925 
1925 Supp. report to 1923-24 


Hartford, 1925 Supp. (1)+5-54p 
Dated April 3, 1925 


1925-26 Biennium, 1925-26 Hartford, 1926 (3)+7-131 p 
Dated Jan. 5, 1927 

1927-28 Biennium, 1927-28 Hartford, 1928 (2)+3-141 p 
Dated Jan. 4, 1929 

1929-30 Biennium, 1929-30 Hartford, 1930 (3)+-5-122 p 
Dated Jan. 7, 1931 

1931-32 Biennium, 1931-32 Hartford, 1932 (3)+5-120 p 
Dated Jan. 3, 1933 

1933-34 Biennium, 1933-34 Hartford, 1934 (3)-++5-111 p 
Dated Jan. 9, 1935 

1935-36 Biennium, 1935-36 Hartford, 1936 (3)-+5-127 p 
Dated Jan. 6, 1937 

1937-38 Biennium, 1937-38 Hartford, 1938 (3)-+-5-116 p 


Dated Dec. 1, 1938 


State Board of Finance 


In 1915 a State Board of Finance was created con- 
sisting of three appointed members plus the Treasurer, 
Comptroller, and Tax Commissioner. Departments, 
boards, commissions, etc., receiving state aid were 
directed to submit biennially estimated expenditures 
for the next two ensuing years to this Board which 
was allowed to hold hearings on the estimates which 
it should tabulate and to report to the next legisla- 
ture. (Public Acts of Connecticut, 1915, Ch. 302, 
p. 2155.) The 1917 Public Acts, Ch. 171, p. 2340, 
authorized the Board to compile the estimates so 
made for publication and to cause them to be printed. 

The 1919 Public Acts, Ch. 291, p. 2957, authorized 
the Board to conduct any investigation it deemed 


Reports of Connecticut State Board of Finance 


: Place & Date No. of 
Year Period Covered of Pub. Report 


1917-19 For 2 fiscal yrs. Hartford, 1916 Unnumbered (2)+3-95 p 
ending Sept. 30, 
1919 
Dated Dec. 30, 1916 
1919-21 For 2 fiscal yrs. Hartford, 1918 2nd 
ending Sept. 30, 
1921 
Dated Dec. 31, 1918 
1921-23 For 2 fiscal yrs. Hartford, 1921 3rd 
ending June 30, 
1923 
sees Dated Dec. 31, 1920 
1923-25 For 2 yrs. ending Hartford, 1923 4th 
June 30, 1925 
2 Dated Dec. 31, 1922 
1925-27 For 2 yrs. ending 
June 30, 1927 
7 Dated Dec. 31, 1924 
1927-29 For fiscal period Hartford, 1927 6th 
ending June 30, 
1929 
Dated Dec. 31, 1926 





Paging 





(2)+-3-85 p 


(4)+3-76 p 


(2)+3-90 p 
Hartford, 1925 5th (2)+3-93 p 


(2)+3-91 p 
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necessary when any department expends money in 
an unauthorized manner. 

The 1925 Public Acts, Ch. 35, p. 3820, held that 
no investment of any funds was to be made without 
the approval of the chairman of the State Board of 
Finance. 


State Board of Finance and Control 


In 1927 the State Board of Finance was abolished 
and a Department of Finance and Control set up in 
its place. This was to be a-board of ten members 
comprising the Governor, the Secretary of State, the 
Treasurer, Comptroller, Attorney General, and Tax 
Commissioner. A Commissioner of Finance and 
Control was to be appointed by the Governor with 
the consent of the Senate, and three others were to 
be appointed for six-year terms at two-year intervals. 
The department shall take over all the duties im- 
posed on the State Board of Finance and Board of 
Control, to keep on file state’s general accounts, and 
to furnish information of the financial condition of 
the state as a whole. They were also to inquire into 
the operation of and make improvement in the prep- 
aration of the budget. (Public Acts of Connecticut, 
1927, Ch. 297, p. 4377.) 

Public Acts of 1931, Ch. 8, p. 7, add the Lieutenant 
Governor as an ex-officio member of the Board. 


Reports of Connecticut State Board of Finance 
and Control 
Place & Date No. of 
of Pub. Report Paging 
Hartford,n.d. 1st xv-+(1)+5-748 p 
(7th Budget Report) 


v+(1)+3-556 p 
(8th Budget Report) 





Year Period Covered 


1929-31 For biennium July 1, 
1929-June 30, 1931 
Dated Dec. 31, 1928 
1931-33 For yrs. ending June Hartford,n.d. 2nd 
30, 1932 and June 
30, 1933 
Dated Dec. 1, 1930 
1933-35 For yrs. ending June Hartford,n.d. 3rd 
30, 1934 and June 
30, 1935 
e Dated Feb. 1, 1933 
1935-37. For yrs. ending June Hartford, 1935 4th v+(1)+3-309 p 
= Rin and June (10th Budget Report) 


1937-39 For yrs. ending June Hartford,1937 Sth xiv+(1)+3-329 p 


30, 1938 and June (11th Budget Report) 
30, 1939 





v+(1)+3-401 p 
(9th Budget Report) 


Commissioner of Finance and Control 


By 1937 Cumulative Supplement to the General 
Statutes, 56d, the Department of Finance and Con- 
trol was reorganized. The Commissioner of Finance 
and Control, who was to be appointed by the Gov- 
ernor with consent of Senate for a four-year term, was 
to have the general supervision of the administration 
of the duties prescribed for the Director of the 
Budget, Supervisor of Purchases, and the Personnel 
Director. He may require reports from any state 
department and may at any time examine all the 
books of any department. The commissioner shall 
submit a report biennially to the Governor. He is to 
appoint a director of the budget with approval of the 
Governor. The director is to assist the Governor 
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and compile all the necessary information for the 
budget message. The commissioner is also to ap- 
point a supervisor of purchases who with the admin- 
istrative heads of the state department is to constitute 
a standardization committee to authorize purchasing 
necessary material. (To be continued) 


Reports of Connecticut Commissioner of 
Finance and Control 


p P Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1938 For period ending Nov. 1, Wallingford,n.d. ist (2)+3-60p 


1938 
Dated Oct. 27, 1938 


Current Tax Problems 

(Continued from page 288) 
in the law are the subjects of study by the Com- 
mittee. Your organization will be able to contribute 
valuable suggestions as to these matters. 


Coordination of Expenditure and 
Revenue Programs 


It is sound Government to take steps towards 
coordinating our expenditure and revenue programs. 
We trust that such a plan will be accomplished. 


I agree heartily with the suggestion Secretary 
Morgenthau made before our Committee in 1939 in 
reference to a unified Budget. This statement is as 
follows: 


“In carrying out our fiscal policy it would be helpful to 
have machinery which would more fully coddinate our 
efforts. It is not the prerogative of any administrative de- 
partment to make suggestions to the legislative branch of 
the Government for the conduct of its work, but I am sure 
that you would wish me to be frank in suggesting ways of 
surmounting difficulties which I believe now attend the joint 
efforts of the Ways and Means and Finance Committees and 
the Treasury Department. 


“If, for instance, the Ways and Means and Appropriations 
Committees of this House and the Finance and Appropria- 
tions Committees of the Senate could meet each session as 
one joint committee on fiscal policy, to consider the over-all 
aspects of the expenditure and revenue programs, simplifica- 
tion and greater effectiveness would result. The Budget Act 
of 1921 set up a procedure for the orderly formulation by 
the Executive of fiscal proposals and for their submission 
to the Congress as a unified Budget. No comparable pro- 
cedure has been set up in Congress for considering revenues 
and expenditures together as two interrelated aspects of a 
single problem. I hope this committee will agree with me 
that some such innovation would improve the efficiency of 
the Government. By providing for a preliminary legislative 
consideration of the over-all picture of appropriation and 
revenue measures it would give Congress a broad perspective 
of the state of the Government’s finances and permit a better 
ordered codrdination between the executive and the legisla- 
tive branches of this field. This joint committee would in 
effect be a lens through which all appropriation and revenuc 
measures could be viewed in relationship both to what the 
Nation needs, and to what the Nation can afford. 
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“This committee should have continuous life for the pur- 
pose of actively studying fiscal problems between as well as 
during sessions of Congress. The Treasury Department 
would, of course, codperate in this work to the full extent that 
the committee desired.” 

It will be recalled that Senator Harrison this year 
introduced a resolution calling for an investigation by 
both the appropriating committees and the taxing 
committees of the current budget. Since the Appro- 
priations Subcommittees had most of their work far 


along, it was not thought practical to take this course 
for this year. 


Until shortly after the close of the Civil War, the 
Ways and Means Committee served the dual function 
of revenue committee and appropriating committee. 
In other words, the same committee which had charge 
of the purse strings also had the burden of raising the 
money to provide for the appropriations. 

Since this division, the Appropriations Committee 
has had jurisdiction over expenditures. But that has 
been enlarged, and we find that Committees on Agri- 
culture, Navy, Rivers and Harbors, and others under 
the House rules have jurisdiction to bring in au- 
thorizations for appropriations, binding, to all practical 
purposes, upon the Appropriations Committee. 


There should be, somewhere in the legislative body, 
some central authority to consider the levying of taxes 
and the raising of revenue as a composite problem, a 
coordination of the formulative process of the levying 
of taxes and the disposing of the money so raised. 
But the historical result of what I have alluded to is 
that there is not now any consideration in Congress 
of the appropriations as a whole. 


Couple this situation with the fact that the Sixteenth 
Amendment provided no ceiling of limits to Con- 
gressional power to levy taxes. We find that in 1916 
our appropriations were $1,034,000,000; in 1927 they 
were nearly $3,000,000,000; in 1938 they reached a 
total of $7,691,000,000; and we have 1939 and 1940 
still larger. 


So I will repeat that it is imperative that some 
central authority in the Congress should be created, 
with a power to survey the needs and wants of the 


nation, then to compare them with what the nation 
can afford. 


In conclusion, it can be observed that the complexi- 
ties of our American civilization are but reflected in 
the complications of our American tax system, which 
has reasonably kept pace with modern American life. 
The wholesale changes going on in our American way 
of life and business require our coordinated intelligence, 
that neither these changes nor the tax system go 
too far afield. 
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A Local Board of Tax Appeals 
(Continued from page 301) 

The plan here suggested embodies many advantages. 
In the first place, the determination of the validity of 
taxes would be in the hands of tax experts, with cor- 
responding relief to the courts which are already over- 
burdened. The plan would afford to the taxpayer an 
inexpensive and prompt determination of the validity 
of taxes assessed against him, and would create in his 
mind a sense of justice and fairness. It would insure 
for the state, county, or city, the collection of a large 
amount of taxes which otherwise would not be col- 
lected without considerable expense. 


Taxation has always been important. Until re- 
cently, because of our great natural resources, the 
people have not been overburdened by taxes. For 
that reason the subject of taxation has not been given 
serious or thoughtful consideration by the rank and 
file of the populace. That is no longer true. We are 
now approaching the point, if we have not already 
reached it, where the people are becoming overbur- 
dened with taxes, and conscious of the load. This, 
perhaps, is inescapable, because of expanding activities 
of government and the services which it is now called 
upon to supply. It is extremely doubtful if the tax 
burden will ever be eased appreciably. We should, 
and I believe we can so arrange it, however, that the 
taxpayer be afforded an inexpensive, prompt, and 
efficient method by which there can be determined 
the validity and propriety of the taxes assessed against 
him. At least, he is entitled to know and feel that, 
according to law, he is not being illegally assessed 
and is not bearing an uneven burden. I believe that 
the plan of procedure of the Board of Tax Appeals for 
the District of Columbia is nearer than any other 
to that ideal. 


Open Forum Proceedings 


(Continued from page 279) 
feature is the provision that the District may appeal from 
the Board’s decisions to the Court of Appeals to the same 
extent as the taxpayer. Still with some embarassment, I call 
your attention to this interesting fact. There are two boards 
whose abolition I do not believe the public would permit. 
One is the Federal Board of Tax Appeals and one is the 
District Board of Tax Appeals. I think the experience here 
recently, so far as the District Board is concerned, has proved 
that. I refer to the protest of the civic organizations against 
the abolition of the District Board. I believe that it is the 
consensus of most people that the public would not stand for 
the abolition of the Federal Board of Tax Appeals. The 
reason for that is that the prosecutor and the judge are not 
the same. In addition, the District Government in one in- 
Stance and the Federal Government in the other can appeal 
trom the decisions of the respective boards. Speaking person- 
ally, the fact that the District may appeal from the decisions 
of the District Board psychologically promotes fair decisions. 
Generally speaking, if the administrator or judge knows that 
the government cannot appeal from his decisions, he will 
instinctively lean backward toward the government. If the 
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government can appeal there is the feeling, “Well, I will go 
along and decide this and if the government does not like it 
it can appeal.” 


Mr. Disney: 
Thank you. 
The Chairman: 


Are there any other questions of any of the speakers? If 
not, I would like to say that when the citation of cases, as 
in the last speaker’s speech, fly off like the sparks from a 
moving emery wheel engaged against a piece of steel, it is 
comforting to know that the remarks will be reported where 
you can read them. These papers and the comments of the 
speakers will all be reported in TAxXES—THE TAx MAGAZINE. 
Unfortunately, we have no means or funds in the Tax Sec- 
tion to take care of printing these and making distribution 
under the auspices of the Tax Section. Anyone who wishes 
to pursue the matter further can get the papers and the cita- 
tions as well in THE TAX MAGAZINE, 


May I close with this suggestion? The Tax Section is, 
or tries to be, a very democratic organization. If anybody 
has any ideas to submit, or any criticisms to make or sugges- 
tions that they think ought to be pursued with regard to the 
program of the Tax Section or with regard to the subject 
matters it considers, we should be very glad to have them. 
The Section is always open to such suggestions, criticisms, 
and so forth, and we have a system for passing them along 
for action. 


If there is no further matter to be discussed, we will stand 
adjourned. 


(Whereupon, at 5:30 o’clock, the meeting stood adjourned.) 


New Second Printing... 


PROFIT SHARING 
AND 


PENSION PLANS 


By C. Morton Winslow 
and K. Raymond Clark 


Here at last is a timely new CCH book which not 
only makes available practical and correlated infor- 
mation on the formulation of profit sharing and 
pension plans but, in addition, carefully analyzes the 
relationship of federal tax laws with such plans. 


Widespread interest in the operation of these plans 
and their bearing upon taxes, labor relations and em- 
ployee morale makes this searching examination one 
of significance and importance to every employer. 


The book is conveniently arranged in two main 
divisions: One, discussing various types of pension 
and profit sharing plans, including illustration of their 
tax effect, suggestions for planning, and resumes of 
specimen plans; the other, presenting federal tax laws 
affecting pension, profit sharing, and stock bonus 
plans, and their interpretation. 


204 pages, 6 x 9 inches, fabrikoid covers 


: Tax men and attorneys represent- 
ing corporations, will find this new book 
especially helpful on current problems. 


per 
copy 
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Traveling Is So Broadening 


We have in the last few years lost a great deal of 
our yen to travel. Nevertheless we often regret that 
we did not and cannot travel more, because tax cases 
would mean so much more if we knew the locale. 
For instance, oil cases evoke no spark in our con- 
sciousness, for we have never been in an oil field. 


3ut the moment we saw the name of David Pender 
on a Fourth Circuit Court of Appeals case (404 CCH 
§ 9302) our memory said, “Is that the Norfolk 
grocer?”, and when we read the case, it was. Soa 
case that is technically important, involving the dis- 
puted treatment of a mortgagor’s loss, became per- 
sonally interesting, because we knew Boush Street. 
Similarly the Second Circuit case of Blakeslee. This 
is another one of those causa mortis cases, wherein 
the Court found, on March 18, that despite the 
grantor’s seventy-three years, the transfer was not 
in contemplation of death. The personal touch comes 
from the fact that, having lived in New Haven for 
quite a time, the name of one of its most prominent 
business men brought back a lot of memories, mostly 
very pleasant. (404 CCH { 9314.) 


Similarly we found the case of the Huguenot Yacht 
Club of New Rochelle of great interest. Not that we 
are, or hope to be, a member. But New Rochelle 
is where we have a plurality of our cousins; and on 
whose Glen Island beach we have done most of our 
sun-tanning for many years. As a dues tax case the 
U. S. District Court, Southern District of New York, 
on February 21, found no tax was due (404 CCH 
| 9260). 

ee 

The New York State Society of C. P. A.’s has pub- 
lished an article by G. S. Nutt entitled “Tax Problems 
in Connection with Sale and Acquisition of Restau- 
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rants.” We commend it to anyone who encounters 
such a sale or purchase in his practice. 


Cases 


From the case of Bank of Richmondville, decided by 
the Appellate Division, Third Dept., on March 6 
(N. Y. CT { 200-120) : 

“It is worthy of note that the state and federal statutes 
dealing with the question involved closely parallel each other.” 

The “question involved” is the taxability of in- 
creases of estate corpus. The court held it is taxable 
to the estate, citing Schaub, 40 BTA 485. (393 CCH 
| 7404.) 

Another case of interstate application was decided 
by the same court on the same day. (N. Y. Ct. 
{| 200-122.) In the matter of the personal income tax 
of one Cowan, Judge Schenck said: 


“Dividends properly paid by a Delaware corporation, despite 
a capital deficit, are taxable to a New York resident, not- 
withstanding that in a similar situation in New York such 
dividends would have been illegal.” 


The Meeting House 


The open season for meetings of all kinds is with 
us, and we are swamped trying to attend half of 
them. The evening of March 26 we heard Miss C. RK. 
Ball and Mr. A. J. Herron of the New York State 
Division of Placements and Unemployment Insur- 
ance. They were sponsored by the New York So- 
ciety of Accountants, and their topic, broadly, was 
how the taxpayer’s unemployment tax is adminis- 
tered and spent. 

On April 5 we heard Mrs. Lillian Poses of the 
New York office of the Social Security Board speak 
under the auspices of the Practicing Law Institute. 
Her material was, naturally, more suited for law- 
yers than C.P.A.s, but since every lawyer needs to 
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know all he can about social security, we hope to 
see Mrs. Poses’ talk in print before too long. 

It’s over twenty-five years since we’ve seen Boz 
Hawley. We were acquainted with him when he 
was the youngest baldy in New Haven. The follow- 
ing is taken from this article in the April issue of 
the American Legion Magazine. 


“Do you gripe about a four percent federal income tax, after 
your family deduction, and the other things you’re allowed to 
charge off? You big sissy! Even before the present un- 
pleasantness, your French counterpart was forking over some 
twenty percent of his net income to the government, your 
British counterpart an equal amount (it'll be thirty-seven and 
a half percent by the time this article appears in print), and 
your German and Italian—wow! What they don’t take out 
of those poor blighters in direct and indirect taxes, they take 
in obligatory Nazi or Black Shirt Party dues, forced charity 
collections (in America you can charge your charities off on 
your income tax forms but over there, no dice), and a host of 
little annoyance contributions. Why, the thing got so bad in 
France that young working couples were preferably living in 
sin rather than go before Monsieur Le Maire, get legally wed, 
and be soaked on their collective earnings as man and wife! 

“You think your personal exemptions aren’t generous enough, 
eh? Well, over in England, to take only one instance, little 
telegraph messengers and switchboard operators, sixteen years 
old, who draw down ten dollars a week, are all kicking in to 
pay for dreadnoughts, destroyers, Buckingham Palace, and 
Viceroys of India. And there’s no escaping a British tax 
collector. I know! 

“Ves, Maginot Lines and the things that implement and 
supplement them cost a lot of money. Why, even in gallant, 
peaceful little Switzerland, where I worked for over a year 
and a half all told, in a country with a population the size of 
Massachusetts, the income tax ran to a good forty per cent. 
And, just to rub it in, there was an added ‘military tax’ of 
sixty dollars a year. To say nothing of the high exchange and 
consequent high cost of living, where even the simplest kind 
of meal would gobble up all of a dollar, plus tax.” 


0 


* *k & 


Very belatedly a reader sends us a copy of the 
3ulletin of the Federal Council of Churches of Christ 
in America dated December 30, 1939. It seems the 
churches went in on the old age benefit provisions of 
the Social Security Act, for their lay employees, such 
as organists, sextons, etc. 


This Should Interest You 


Ralph W. Snyder has a twelve-page article on “The 
Courts and the Theory of Interest” in the April 
Journal of Accountancy. Godfrey Nelson, writing in 
the New York Times of April 7, has a column on 
“Interest” predicated on GCM 21,890. (403 CCH 
] 6221.) 

Both men cite: Old Colony R. R. Co., 284 US 552. 
(3 uste { 880.) 


A member of the bar in New England writes in 
answer to our April inquiry about depreciation on law 
libraries: 

“We have always deducted as expense the cost of all law 
books, services, magazines, etc., and have never had the deduc- 


tions questioned. We report on a cash basis. Our expense for 
those items is fairly constant, and it is more satisfactory than 
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setting up depreciation schedules. 
firms use this system. 
find precedents.” 


And at the eleventh hour we received this from 
David Zuckerman of New Jersey: 


“The question of depreciation was raised in the case of my 
library as a result of several field examinations. There has 
been a rate set of ten per cent per annum of the cost thereof. 
In several cases I have handled involving tax returns of 
lawyers this rate has been consistently used. Books having a 
limited life or use have been written off over a much shorter 


period. See case of West, 12 BTA 725 (CCH Dec. 4128).” 

From Accounting Standards, a new publication of 
the American Accounting Association, by Paton and 
Littleton, page 79 


My guess is that most law 
This may account for your failure to 


“Hence ‘the efforts of management in general should be 
directed to seeing to it that the last-in, first-out order is not 
followed. Under an income tax system which glorifies the 
annual reckoning period, such stabilization becomes a matter 
of great practical consequence to business management. Never- 
theless artificially smoothed or averaged incomes should not 
be reported as actual earnings of particular twelve-month 
periods.” 


It is noteworthy that this is about the only refer- 


ence to income taxes in this otherwise excellent 
156-page book. 


Guess Again Department 


“T have always understood from Mr. MacQuedy, 
who is a great oracle in his way, that promises to 
pay ought not to be kept; the essence of a safe and 
economical currency being an interminable series of 
broken promises. There seems to be a difference 
among the learned as to the way in which the prom- 
ises ought to be broken; but I am not deep enough 
in their casuistry to enter in such nice distinctions.” 

No, this is not a quote from Al Smith’s description 
of the New Deal Brain Trust. It is from a story, 


“The Capture of Mr. Chainmail” by T. L. Peacock, 
who died in 1866. 





Calendar of 1940 Sessions of State Legislatures 


Jurisdiction 

California (1st Sp.)..... 
Illinois (1st Sp.).... 
Kentucky 

Louisiana? (1st Sp.).... 
Louisiana 

Mississippi 

Nebraska (1st Sp.) 
New Jersey 

New York 

Rhode Island Jan. 
South Carolina ........ Jan. 
Virginia 3 


Convened 


Jan. 29 
April 30 
Jan. 2 
Jan. 20 
May 13 
Jan. 2 
Jan. 2 
Jan. 9 
Jan. 3 

2 

9 


Adjourned 


March 30 
April 24 


March 23 


1 Recessed Feb. 25 to May 13. 


2 A second special session was called but failed to convene 
because of lack of a quorum. 
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ALABAMA 





June 1—— 
Automobile dealers’ reports due. 
June 10—— 
Automobile dealers’ reports due. 
Distributors’, retailers’ and wholesalers’ alco- 
holic beverage reports due. 
Tobacco use tax reports and payment due. 
June 15—— 
Carriers’, warehouses’ and transporters’ gaso- 
line tax reports due. 
Carriers’, warehouses’ and transporters’ lubri- 
cating oils tax reports due. 
Income tax (second installment) due. 
Motor carriers’ tax under 1932 Act due. 
June 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment due. 
Sales tax reports and payment due. 
June 30—— 
Carbonic acid gas reports due. 



























ARIZONA 
June—First Monday—— 
Railroad, telegraph and telephone company 
reports due. 
June 5—— 
Alcoholic beverage licensees’ reports due. 
June 15—— 
Gasoline tax reports and payment due. 
Gross income reports and tax payment due. 
Income tax (second installment) due. 
Motor carriers’ reports and taxes due. 
June 25—— 
Motor fuel carriers’ reports due. 
June 30—— 
Last day for corporation registration fee pay- 
ments and reports. 






















ARKANSAS 






June 10—— 
Blenders’ and rectifiers’ 
reports and taxes due. 
Natural resources severance tax reports and 
payment due. 
Statement of purchases of natural resources 
due. 
June 15— 
Light wine and beer purchase statements due 
from wholesalers. 
Sales tax reports and payment due. 
Wine manufacturers’ reports and taxes due. 
June 20—— 
Gasoline tax reports and payment due. 


intoxicating liquor 


















CALIFORNIA 





June 1—— 
Gasoline tax due. 








June 15—— 


Gasoline tax reports due. 
Use fuel tax reports and taxes due. 


June 20—— 


Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
June 5—— 
Motor carriers’ compensation tax due. 


June 10—— 


Motor carriers’ mileage statements due. 


June 15—— 


Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Service tax reports and payment due. 

Sales tax reports and payments due. 

Use tax reports and payment due. 
June 25—— 

Gasoline tax reports and payment due. 


CONNECTICUT 


June 1—— 


Gasoline tax due. 


June 15— 


Gasoline tax reports due. 
Railroad and street railway tax (semi-annual 
installment) due. 


June 20—— 


Alcoholic beverage tax reports due. 


DELAWARE 
June 1—— 
Chain store tax reports and payment due. 
Express, telegraph and telephone company re- 
ports due. 
Kent county property taxes due. 
Manufacturers’ license tax reports and pay- 
ment due. 
Merchants’ license tax reports and payment 
due. 
June—First Monday—— 
Steam, gas and electric company taxes due. 
June 15— 
Filling stations’ gasoline tax reports due. 
Importers’ and manufacturers’ alcoholic bev- 
erage tax reports due. 
Income tax (second installment) due. 
June 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 
June 10—— 
Alcoholic beverage reports due from licensed 
manufacturers, wholesalers, or retailers. 
Beer reports due from licensed manufacturers 
and wholesalers. 
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June 15—— 
Beer tax due. 

June 30—— 

Gasoline tax reports and payment due. 


FLORIDA 
June 10—— 
Manufacturers’ and dealers’ alcoholic beverage 
reports due. 
June 15—— 
Chain store gross receipts tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Transporters’ and carriers’ alcoholic beverage 
reports due. 


GEORGIA 

June 10—— 

Tobacco wholesale dealers’ reports due. 
June 15— 

Income tax (second installment) due. 

Malt beverage tax reports and payment due. 
June 20—— 

Gasoline tax reports and payment due. 





IDAHO 

June 1 

Ore severance tax due. 
June 10—— 

Beer dealers’ reports due. 
June 15— 

Electric power company reports and taxes 

due. 


Gasoline tax reports and payment due. 


June—Fourth Monday—— 
Railroad, telephone and telegraph company 
property taxes due. 


ILLINOIS 
June 1—— 
Bank share tax delinquent. 
Last day to make personal property tax re 
turn. 
Personal property taxes delinquent. 
Real property tax (semi-annual installment) 
due. 
June 10—— 
Motor carriers’ mileage tax due. 
June 15— 
Last day to make alcoholic beverages reports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s report on alcoholic beverages 
due. 
June 20—— 
Gasoline tax reports and payment due. 
June 30—— 
Transporters’ gasoline tax reports due. 
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INDIANA MAINE MISSISSIPPI 
Jane 15 int ibles ta “=: hise t eports due “en light and power, express, pipe line 
ranchise tax r b , . , 

a a ee Ne Gasoline tax Fag railroad, sleeping car, telegraph and tele- 
Bank share tax reports due. June 10—— phone company reports due. 
Carriers’ gasoline tax reports due. Malt beverage wholesalers’ and manufactur- June 5—— 

June 20—— ers’ reports due. Factory reports due. 
Bank and trust company intangibles tax due. | June 15—— June aed , m - 
Bank share tax due. Express, telephone and telegraph company a ssions tax reports and payment due. 
Building and loan association intangibles tax taxes due. June 15—— 


Gasoline tax reports and payment due. 

Income tax (second installment) due. 

Manufacturers’, distributors’ and wholesalers’ 
tobacco tax reports due. 

Retailers’, wholesalers’ and distributors’ light 
wine and beer reports due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


reports and payment due. 
June 25—— 
Gasoline tax reports and payment due. 

















IOWA 


June—First Monday—— 
Freight line and equipment company property 
tax reports due. 
June 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax reports and pay- 



















MISSOURI 
June 1 








ment due Bank share tax reports due. 
Reports of vendors of cigarettes and cigarette] Gasoline tax reports due. PR ag tax (first installment) due. 
oan —" Parlor companies’ taxes due. Non-intoxicating beer permittees’ reports due. 






Railroad and street railroad taxes (install- 


Gasoline tax reports and payment due. June—First Monday—— 













ment) due. Last day to make merchants’ and manufac- 
turers’ property tax returns. 
KANSAS MARYLAND June 15 
June 10—— June 10—— Gasoline tax reports due. 
Malt beverage reports and taxes due. Admissions taxes due. Retail sales tax reports and payment due. 
June 15—— June 30— June 25—— 


Beer tax reports and payment due. 


yi line t eports due. 
eee Genes Wak sepee ws Gasoline tax reports and payment due. 


Compensating tax reports and payment due. 


Gasoline tax due. 










Motor carriers’ gross ton mileage tax reports 7 MONTANA 
and payment due. MASSACHUSETTS Metalliferous license tax due 
June 20-—— ‘ June 10—— Sunes ‘ 
Bank share tax due. Alcoholic beverage tax reports and payment » ’ 
Property tax (second installment) due. due. ae eas oe r wholesalers’ tax report 
Sales tax reports and payment due. June 15— . : 
June 25—— Cigarette distributors’ tax reports and pay- pt yea Barna enn a ny engga 
Gasoline tax reports and payment due. ment due. Income (cor he etd tax due : 
June 30—— Pp . 





June 20—— 
Producers, transporters, dealers and refiners 
of crude petroleum—reports due. 


KENTUCKY Gasoline tax reports and payment due. 






June 10-—— 
Alcoholic beverage reports due. 
Refiners’ and importers’ gasoline tax reports | June 1 
due. Gas and oil severance tax reports and payment 
June 15— due. 
Motor vehicle fuel (other than gasoline) re-| June 5—— 
ports and payment due. Carriers gasoline tax reports due. 
Passenger carriers’ mileage tax due. June—First Monday , 
Public utility gross receipts tax reports and| _ Last day to make property tax returns. 
payment due. June 15—— 
June 20 Sales tax reports and payment due. 
Oil production tax reports and payment due. Use tax reports and payment due. 


MICHIGAN 





NEBRASKA 





June 15—— 
Alcoholic beverage manufacturers’ and whole- 
sale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 














NEVADA 





June 1—— 











June 30 June 20—— Annual report to inspector of mines due. 
ae sac " Distributors’ gasoline tax reports and pay- | June 15—— 
— ahuametan gasoline tax re ment due. . . pay Carriers’ gasoline tax reports due. 


Gas and oil severance tax reports delinquent. | June 25—— 










June 30—— Dealers’ gasoline tax reports and payment 
LOUISIANA Reports due on property invested in the state due. - 
June 1—— by escheat. Fuel users’ tax reports and payment due. 
Wholesalers’ tobacco reports due. 
June 19—— MINNESOTA NEW HAMPSHIRE 
Importers’ gasoline tax reports and payment] June 1—— June i 
due. Annuity income tax due. Gasoline tax due. 
Importers’ kerosene tax reports and payment| Property tax (first semi-annual installment) | June 10—— 
due. due. Manufacturers’ and wholesalers’ alcoholic bev- 
Importers’ lubricating oils reports due. June 10—— erage reports and taxes due. 


Light wine and beer importers’ reports due. 
Oyster tax reports due. 
June 15—— 

Carriers’ gasoline tax reports due. 

Carriers’ kerosene tax reports due. 

Carriers’ light wines and beer reports due. 

Carriers’ lubricating oils reports due. 

Income tax returns and payment of foreign 
corporations without office in state due. 

Intoxicating liquor manufacturers’ and deal- 
ers’ reports due. 

Wholesalers’ tobacco reports due. 


June 15—— 


Wholesalers’, brewers’ and manufacturers’ a 
Gasoline tax reports due. 


alcoholic beverage reports due. 


NEW JERSEY 















June 1—— 
Foreign insurance company (except life) pre- 
miums tax due. 
June 10—— 
Excise tax reports and payment due from 
interstate busses. 
Gross receipts tax reports and payment due 





from busses and jitneys in municipalities. 
June 20—— June 15—— 
— gasoline tax reports and payment Alcoholic beverage reports and taxes due from 
ue, 


manufacturers, distributors, transporters, 
warehousemen, and importers. 





Dealers’ kerosene tax reports and payment | June 14— 









due. Last day to pay iron severance tax. June 20—— 
Light wine and beer manufacturers’ and deal- | June 15—— Alcoholic beverage taxes and reports due from 
ers’ tax reports due. Interstate motor carriers’ mileage tax due. retail consumption and distribution licen- 


Lubricating oils tax due; dealers’ reports due. | June 25—— 
New Orleans sales tax reports and payment Gasoline tax payments due. 
due. June 30—— 
Petroleum solvents tax reports due. Last day to file bank share tax reports. 
Sales tax reports and payment due. Last day to make property tax returns. 


sees. 
June 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 
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IN CURRENT LE®AL PERIODICALS 





A NOTE ON FEDERAL TAXATION | 
OF CHAIN STORES 


George H. Brown, Instructor in Marketing, 
University of Chicago 










13 Journal of Business, January, 1940, 
p. 74-86 


The growing number of state tax laws 
directed at chain stores and their general 
success in the courts has introduced another 
factor that must be taken into consideration 
by chain-store executives when long-run 
plans are being made. Doubtless, the con- 
tinued interest in super-stores by large chains 
is in part due to the emphasis in tax laws 
on number of stores rather than on volume 
of business as the basis for calculating the 
amount of tax to be placed on an individual 
chain unit. 

In addition to the existing and future 
state legislation, farsighted chain-store man- 
agements must anticipate possible federal 
chain-store taxation in their plans for the 
luture, even though no such tax is now on 
the books. 

All executives recognize that federal laws 
must conform to the federal Constitution 
and that consequently all laws are subject 
to review by the Supreme Court. That a 
tax law has greater possibility of being con- 
sidered constitutional than other types of 
law is, of course, well founded. 

A fundamental philosophy of the Court 
has been that the power to tax is an essential 
element in maintaining a sovereign govern- 
ment, and consequently every possible ef- 
tort should be made to uphold any tax law 
that has been enacted. This explains to a 
large degree the extent to which the Court 
has gone in upholding tax legislation. 

Very definite limitations are found in the 
Court’s interpretations of the due process 
clause of the Fifth Amendment, the Sixth 
Amendment, and the equal protection under 
the law provision of the Fourteenth Amend- 
ment. 

It is in the Sixth Amendment that we find 
the statement that all power not specifically 
delegated by the Constitution, or expressly 
Prohibited by it to the states, resides in the 
states themselves. This emphasizes the “dele- 
gated” nature of federal powers and brings 
about the situation where the states may take 
action that is prohibited to the federal govern- 





















































ment, as, for example, the matter of legislating 
in regard to child labor. This point is of con- 
siderable importance, for while Congress 
has the definite power to tax, the Court has 
taken the stand that . . . Congress cannot, 
under the pretext of executing delegated 
power, pass laws for the accomplishment of 
objects not entrusted to the federal govern- 
ment. And that... the power of taxation, 
which is expressly granted, may, of course, 
be adopted as a means to carry into opera- 
tion another power also expressly granted. 
But resort to the taxing power to effectuate 
an end which is not legitimate, not within 
the scope of the Constitution, is obviously 
inadmissible. 

It is sometimes thought that since this 
doctrine looks beyond the mere exercise of 
the taxing power to the real purpose of the 
tax law, any tax law passed for purposes 
other than raising revenue is unconstitu- 
tional. This, of course, is not so. The 
courts recognize that Congress may use the 
taxing power for other purposes than rais- 
ing revenue, and the only restriction is that 
the purpose be within constitutional limits. 
In fact, the Court has been very liberal in 
interpreting the word “tax” and has stretched 
it to include virtual penalties. The restric- 
tive aspect of the delegated nature of the 
powers of the federal government comes 
into play principally in regard to tax laws 
that regulate intrastate commerce. Admit- 
tedly, the attitude of the Court in regard 





to the nature of intrastate commerce has 
undergone a definite change. 


No one can seriously question the state- 
ment that the operations of an independent 
retail store are intrastate commerce and, 
consequently, that any federal tax law oper- 
ating to control the actions of such stores 
would be unconstitutional. It is not so clear 
that a chain organization operating units in 
several states is engaged in intrastate rather 
than interstate commerce. To the extent 
that chains operate warehouses that serve 
stores in several states or that the chain 
makes purchases at a central office for ship- 
ment to the individual units, the transactions 
are interstate in character. To the extent 
that the purchases originate with the indi- 
vidual stores, the operations are intrastate 
in nature, and it would be difficult to make 
a division of the transactions to determine 
the relative importance of each class. 
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Granting that the operations of some 
chains are interstate in character, it does 
not follow that all chains do interstate busi- 
ness. A group of five or ten stores operat- 
ing in one city or one state are not engaged 
in interstate commerce, although they are 
certainly a chain organization. The point 
is that the distinction between chain stores 
and all others is not coincident with the dis- 
tinctions between interstate and intrastate 
commerce even after the difficulties in the 
preceding paragraph are waived, and, con- 
sequently a tax measure to control chains 
would in many cases affect intrastate busi- 
ness. 

It is interesting to observe that the states 
have the power to control chain organiza- 
tions through their own tax laws, and in 
view of the decision in Great Atlantic & Pa- 
cific Tea Co. v. Grosjean, 301 U. S. 412, the 
individual states can look beyond state 
boundaries in determining the tax to impose. 
Unlike many situations, each state can tax 
chain stores without regard for the action 
of other states, since retailing is strictly a 
local business and the states’ actions are not 
annulled by the failure of a neighboring 
state to take action. This would not affect 
the revenue aspect of a federal law but 
would increase the resistance to control fea- 
tures that might be read into the bill. 

The second general limitation to the tax- 
ing power of the federal government is to be 
found in the Fifth Amendment and the 
Fourteenth Amendment, usually taken to- 
gether. As interpreted by the Court, these 
amendments require that a tax law be rea- 
sonable in its selection of the taxed subject 
and not otherwise arbitrary or capricious. 

Ordinarily it is difficult to forecast just 
what the Court will consider an unreason- 
able and arbitrary tax law; but, fortunately, 
in evaluating the proposed federal chain- 
store tax law, we have a considerable body 
of state cases to guide us. From these, par- 
ticularly State Board of Tax Commissioners 
v. Jackson, 283 U. S. 527, we know that it is 
not unreasonable to impose a graduated tax 
based on the number of stores under one 
control, and also that it is not unreasonable 
to distinguish corporate chains from inde- 
pendent retailers or even filling stations and 
voluntary chains. There is some reason to 
doubt whether it is reasonable to exempt 
groups of less than ten stores, as suggested 
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in the Patman chain-store tax bill; but since 
this point has not been considered definitely 
by the Supreme Court, we can say nothing 
more about it. Furthermore, in view of the 
decision in Stewart Dry Goods Co. v. Lewis, 
supra, the exemptions of chains whose gross 
sales are less than, say, $250,000 may also be 
questioned; but here again the point is not 
a strong one. From the point of view of 
arbitrariness such features are seriously 
open to question. 


It is not necessary to show that a law is 
reasonable to make it constitutional; it is 
necessary to show clearly that it is unrea- 
sonable before it is unconstitutional. 


The Supreme Court seems to have been 
more liberal in its interpretation of federal 
laws than of state laws. This shows up 
most clearly in the decisions of what con- 
stitutes a state instrumentality and what 
constitutes a federal instrumentality. 


A law that is arbitrary in nature will not 
be held constitutional merely because the 
burden it imposes is light. The Court rec- 
ognizes that the burden may be increased 
at some future time to such an extent that 
damage may be done. 


While there is nothing to prevent federal 
taxation of chain stores for revenue pur- 
poses, it is not impossible for such a law to 
be held unconstitutional on the grounds that 
it does or might exercise a control over 
intrastate business in a degree beyond the 
power delegated to the federal government. 
Furthermore, even if a federal tax on chain 
stores is held unconstitutional, there is evi- 
dence that whatever law is passed will not 
be supported by the Court if it contains such 
unusual features as multiplying the tax by 
the number of states in which business is 
done. Thus it appears that the possibility 
of federal taxation is certainly no greater 
than the possibility of state taxation, and 
in some respects it is somewhat less, even 
with political aspects disregarded. 


THE STAMP DUTIES (AMENDMENT) 
ACT 1939 (N. S. W.) 
Robert C. Smith 


13 Australian Law Journal, December, 1939, 
p. 354-358 


The new provisions in the Stamp Duties 
Act, 1920-1938, by the 1939 amending Act, 
which have attracted the most attention re- 
late to the inclusion in the dutiable estate 
of any person dying after the commence- 
ment of the 1939 Act (November 7) of any 
property in which the deceased or any other 
person had at any time an estate or interest 
limited to cease on the death of the de- 
ceased or at a time determined by reference 
to his death (in the 1939 Act and herein 
referred to as the “limited interest”) to the 
extent to which a benefit accrues or arises 
by cesser of the limited interest. This does 
not impose a succession duty. What is be- 
ing taxed “. . . is not the interest which 
some person succeeds to on the death, which 
many persons think is the subject of taxa- 
tion, but it is the interest which ceases by 
reason of the death.” 


By s. 2 (c) (iii) of the 1939 Act an en- 
tirely new sub-paragraph “(g)” was substi- 
tuted for the previous subparagraph (g) of 
paragraph (2) of s. 102 of the Stamp Duties 
Act, 1920-1938. By virtue of this amend- 
ment property in which the deceased or 
any other person had a limited interest is 
deemed to be included in the deceased’s 
dutiable estate. 
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The words “or any other person” should 
be noted. Property the subject of an estate 
“pour autre vie,’ where the deceased is the 
“autre vie” will form part of the deceased’s 
estate under “(g).” 


Property is only included under “(g)” to 
the extent to which a benefit accrues or 
arises by reason of the cesser of the limited 
interest. If no benefit so accrues or arises, 
then none of the property in which the de- 
ceased had a limited interest forms part of 
the deceased’s estate under “(g).” Should 
any benefit so accrue or arise then the value 
of that benefit is arbitrarily fixed by para- 
graphs (1) (a) and (1) (b) of “(g).” 

The surrender or disposition of a limited 
interest for the benefit of a person entitled in 
remainder does not prevent the property be- 
ing included unless such surrender or dis- 
position is made not less than three years 
before the death of the deceased and bona 
fide possession and enjoyment assumed im- 
mediately to the exclusion of the person 
entitled to the limited interest. Property 
out of which or out of the income of which 
an annuity is payable is placed in the same 
position as an ordinary reversion or re- 
mainder, unless the annuity is payable out of 
the funds of a bona fide superannuation fund 
or bona fide insurance company. 

There are two important differences be- 
tween the provisions of “(g)” and the pro- 
visions of the Finance Act, 1894 (Eng.). 
First, under “(g)” it is property in which 
the deceased or any other person had an 
interest limited to cease on the death of the 
deceased which is included in the deceased’s 
estate as notional property. By the Finance 
Act, 1894 (Eng.), s. 2 (1) (b) the word 
“ceasing” is used instead of the words “lim- 
ited to cease.” It may well be that when 
these words fall to be construed by a Court 
the operation of “(g)” will be found to be 
not quite so wide as that of the similar sec- 
tion in the English Act. 

The second difference is that there is no 
provision in “(g)” excepting from its opera- 
tion property the limited interest in which 
was only an interest as the holder of an 
office. This omission may cause serious 
difficulties, for example when trustees are 
expressly remunerated under the terms of 
the trust instrument (see A.-G. v. Eyres 
(1909) 1 K. B. 723). In some cases these 
two differences may nullify one another, but, 
however, that may be, they will have to be 
carefully watched in applying the English 
cases to the provisions of “(g).” 

Any doubts as to the correct construc- 
tion of paragraph (1) (b) of “(g)” are set 
at rest by the judgment in 4.-G. v. Coole 
((1921) 3 K. B. 607) where s. 7 (7) (b) of 
the Finance Act (Eng.), which is practically 
identical with this paragraph, was construed 
to mean that where a limited interest ex- 
tended to part only of the income or bene- 
fits of the property subject to the limited 
interest then only a proportionate part of 
that property is to be included in the estate 
of the deceased. 

By the introduction of a new s. 105A 
which provides in sub-s. (1) thereof that 
where any property is deemed to be included 
in the estate of any deceased person solely 
by virtue of the operation of “(g)” such 
property shall not be aggregated with the 
balance of the estate of the deceased. Such 
property is referred to as “non-aggregated 
property.” 
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WYOMING 
(Continued from page 314) 
June 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


June 20—— 
Motor carriers’ taxes and reports due. 


FEDERAL TAX CALENDAR 
June 15— 

Corporation income tax and excess profits tax 
return due for fiscal year ended March 31, 
Form 1120. 

Entire income-excess profits tax or first quar- 
terly installment due on returns for fiscal 
year ended March 31, 1940. Forms 1040, 
1041, 1120, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion (citizens abroad, etc.) for year ended 
December 31, 1939, with interest at 6% from 
March 15 on first installment. Form 1040 
or 1120. 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
year ended December 31, 1939. Forms 1040, 
1120NB. 

Fiduciary income tax return due for year end- 
ed March 31, 1940. Form 1041. 

Foreign partnership return of income due by 
general extension for year ended December 
31, 1939. Form 1065. 

Individual income tax return due by general 
extension for year ended December 31, 1939, 
in case of American citizens abroad. Form 
1040. 

Individual income tax return due for fiscal 
year ended March 31, 1940. Form 1040. 
Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
March 31, 1939. Forms 1040B, 1040NB, 

1040NB-a, 1120NB. 

Life insurance company income tax return 
due for fiscal year ended March 31, 1940. 
Form 1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for May. Form 957. 

Nonresident alien individual income tax re- 
turn due for year ended December 31, 1939. 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
year ended December 31, 1939. Form 
1040NB. 

Nonresident foreign corporation income tax 
return due for year ended December 31, 
1939. Form 1120NB. 

Partnership return of income due for fiscal 
year ended March 31, 1940. Form 1065. 
Personal holding company returns due for 
fiscal year ended March 31, 1940. Form 

1120H. 

Second quarterly income-excess profits tax 
payment due for year ended December 31, 
1939. Forms 1040, 1041, 1120, 1120H, 1120L. 

Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
September 30, 1939. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for May. Form 838. 

Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended September 
30, 1939. Forms 1040, 1041, 1120, 1120H, 
1120L. 


June 20—— 
Monthly information return of ownership cer- 
tificates and income tax to be paid at source 


on bonds due for May. Form 1012. 
June 30—— ; 
Admissions, dues and safety deposit box 


rentals tax due for May. Form 729. 
Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oil 
by pipe line due for May. Form 727. 
Excise tax on lubricating oils, fancy wooden 
matches, and gasoline due for May. Form 726. 
Excise taxes on sales due for May. Form 728. 
Processing tax on oils due for May. Form 
932. 
Sugar (manufactured) tax due for May. Form 
1 (Sugar). 
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Improvements by Lessee 


When the Supreme Court handed down the Blatt 
Co.1 decision, it answered only part of the question 
relating to the lessor’s tax liability where the lessee 
places improvements on the lessor’s land. The value 
of the improvements was held not to be income on a 
pro rata basis. The theory of income realization on 
erection was also rejected. This still left the question 
of whether a lessor might be charged with income where 
the lessee defaulted and the property became the 
lessor’s. 

That question was answered in Helvering v. Bruun, 
and the answer was that income is realized. The 
Court concludes that “It is not necessary to recogni- 
tion of taxable gain that he [lessor] should be able 
to sever the improvement begetting the gain from 
his original capital.” 

The tax effects of the decision speak for themselves. 
The only remaining question is how to treat the 
value, if any, of improvements acquired by the lessor 
after normal expiration of the lease. Under this most 
recent Supreme Court pronouncement there would 
appear to be no doubt that taxable income then re- 
sults to the lessor. 

There seems to be little that a taxpayer can do 
about it. He cannot permit a transaction to lapse 
because of tax potentialities, should the lessee default. 
And a lessee faced with the possibility of losing his 
improvements should he default would be ill-inclined 
to add to his burden an undertaking to reimburse the 
lessor for resulting taxes. 

It is not clear how the situation would be handled 
if the original lessor sold the property after the im- 
provements were erected and the lessee defaulted 


—__ 


1 38-2 ustc J 9599; 305 U. S. 267. 
2 40-1 ustc § 9337. 


thereafter. 
the new owner, but there would be the question of 


Theoretically, there would be income to 


how to compute it. One pertinent factor in such 
computation would be determination of what part of 
the cost of the property was paid for the lease and for 
the possibility that the improvements might be ac- 
quired at some future time through the lessee’s de- 
fault or on expiration of the lease. 


Loss Deductions—Obligation 
Paid by Note 


The giving of a note under a guaranty obligation 
is not operative to create a loss deduction. This was 
the decision of the Supreme Court in Helvering v. 
Price.® 

The facts were as follows: Taxpayer was a large 
stockholder in a bank which was merged with a sec- 
ond bank in 1929. In connection with the merger, 
taxpayer and others executed a guaranty agreement 
providing that if the second bank failed to realize a 
certain sum on assets turned over to it they would 
make up the deficiency in a limited amount. In 1931 
taxpayer executed a promissory note in support of 
the guaranty. In 1932 he gave his note in payment of 
the 1931 note but made no cash payment. He was on 
a cash basis. It was held that taxpayer did not sus- 
tain a deductible loss in 1932. There was no cash 
payment and the giving of taxpayer’s own note was 
not the equivalent of cash to entitle taxpayer to the 
deduction. It was further held that the giving of 
collateral to secure payment of the note did not trans- 
form the promise into payment. 

The issue in this case was not whether the item 
was deductible but when it was deductible. 

The decision may have its sunny side. A taxpayer 
faced with giving notes might be experiencing a 





3 40-1 ustc J 9336. 
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period of curtailed income. If so, it is also likely that 
there would be increased income in the year when he 
is able to pay the note. In such a case postpone- 
ment of the deduction would be an advantage. 


Distraint for Partner’s Tax 


In J. T. 3356 * it was held that a partnership check- 
ing account in a bank is not subject to distraint to 
satisfy a tax assessed against an individual partner. 
The reason for this conclusion is that the partnership 
checking account is an asset and property of the part- 
nership and not an asset or property of the individual 
partner, and because it is conceded law that one part- 
ner may not pay his individual debts out of partner- 
ship assets without the consent of the other partner 
or partners, as to do so would be taking the money 
of one person to pay the debts of another. There- 
fore, the Government’s rights must be worked out 
through the partner’s interest in the partnership 
itself or in its assets, since the partner has no sever- 
able interest in any particular partnership asset in 
specie of which he can avail himself in his own right 
for the payment of his private obligations and debts. 
However, the Government’s tax lien attaches to the 
taxpayer’s interest in the partnership itself, and that 





41, R. B. 1940-11-10197 (p. 2); 403 CCH { 6201. 
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interest may be levied upon and sold in effecting sat- 
isfaction of the taxpayer’s outstanding tax liability, 


Federal Automotive Taxes 
Hit Two Billion Dollar Mark 


Total revenue from federal automotive taxes, col- 
lected since 1932, passed the two billion dollar mark 
during the first week in April, reports the American 
Petroleum Industries Committee. Approximately 
two-thirds of that revenue was provided by the fed- 
eral gasoline tax, which duplicates the levies of the 
states on motor fuel. The balance of the two billion 
dollars was derived from excise taxes on new cars, 
batteries, tires, and other automotive accessories. 

The federal gasoline tax and the other automotive 
levies were adopted by Congress at the economic low 
ebb of the ’30’s when annual federal tax revenue was 
about two billion dollars. Congressional discussions 
indicated that the taxes were “temporary” and would 
be lifted when federal tax receipts return to their 
former level. However, the taxes have been extended 
repeatedly by Congress, despite the fact that federal 
tax receipts have been running at a new high level of 
approximately six billion dollars annually. 

Legislatures of twenty-three states have memorial- 
ized Congress urging that the federal government 
withdraw from the field of gasoline taxation, leaving 
it entirely to the states. Many states regard the 
duplicating federal tax on gasoline, which increases 
the gasoline tax burden of motorists by about twenty- 
five per cent, as an invasion of states’ taxation rights. 

The Third General Assembly of the Council of 
State Governments, in which all the states were repre- 
sented, adopted a resolution “requesting and urging 


that the Congress relinquish this recognized field of 
state taxation.” 


* Ok Ok 

The average motorist pays about fifteen cents an 
hour to the tax collector while driving his car. Of 
that amount, ten cents represents gasoline taxes. 


Kentucky Provides for 
Retirement of Judges 


Kentucky has long been handicapped, in the opin- 
ion of most students of government, by a $5,000 sal- 
ary limitation for all state and local officials except 
the governor. The narrow interpretation of “public 
purpose” has rendered certain kinds of pensions with- 
out the scope of constitutional expenditures. Pas- 
sage of an act making provision for retirement of 
judges of the Court of Appeals (the state supreme 
court), therefore, is legislation definitely out of the 
ordinary. The 1940 statute makes it possible for a 
judge to retire at age sixty-five on full $5,000 salary 
if he has served ten years or more. Provision is also 
made for retirement on account of bad health. 
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Implications of Some Recent Developments 
in the Taxation of Trusts 
(Continued from page 270) 


tion of the property and yet have been free of income 
tax on the income accruing to the trust. It is this 
measure of possible tax avoidance that the taxpayer 
in the Sanford case argued should be prevented by the 
adoption of a construction calling for the imposition 
of a gift tax as soon as such a transfer is made, not- 
withstanding the retention of the power to modify. 
Such a construction (it was asserted) would have the 
prophylactic effect of discouraging the retention of 
such powers of modification. 


Without even offering the suggestion that so far 
as income tax avoidance may be involved it would 
make little difference to the settlor whether the gift 
tax be imposed when the transfer is made or when 
the power to modify is relinquished, and that the real 
deterrent, if any, would be the possibility of encounter- 
ing an estate tax if death of the settlor were to bring 
about an extinguishment of the power, the Govern- 
ment dismissed the argument as of no importance as 
a determinant of the choice to be made of the proper 
construction of the gift tax laws: 


while we share the solicitude of the petitioner in 
the Sanford Estate case that there be no adverse effect on fed- 
eral revenues, we cannot agree that a decision that the tax 
attaches only upon relinquishment of the power of modifica- 
tion would permit ‘flagrant and widespread income tax avoid- 
ance.” (Br. 30.) The income tax law was in eftect long prior 
to the enactment of the gift tax. No construction of the 
gift tax, therefore, could open any avenue to income tax avoid- 
ance; at most, it could only fail to close such an avenue. It is 
reasonable to assume that if Congress thought that a grantor 
could relieve himself of income tax liability by creating a 
trust with a reserved power of modification, and if it had 
intended to guard against such avoidance, it would have done 
so directly by taxing the income from such a trust to the 
grantor, rather than indirectly by imposing a gift tax upon 
creation of the trust. ... 

“Nor do we believe that a decision in favor of the Govern- 
ment in the Sanford Estate case and against the Government in 
the Humphreys case would have any predictably adverse effect 
upon federal revenues. .. . 

“Under these circumstances, we believe that any prediction 
as to the effect upon federal revenues of a decision either way 
in the present cases is too hazardous to form the basis of 
any justifiable inference as to the probable intention of Con- 
gress in enacting the gift tax law.” ® 


This background has been detailed in order to give 
perspective to the unusual care with which the United 
States Supreme Court prescinded from any lurking 
implications concerning income tax liabilities or the 
lack thereof in its adoption of the construction of the 
gift taxing laws contended for by the taxpayer in 
the Humphreys case. In delivering the opinion of the 





* Brief for the Petitioner in the Sanford case, pp. 36, 37, 38. 
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unanimous Court (with Mr. Justice Butler not par- 
ticipating) Mr. Justice Stone said: 


“Whether this section (he is here referring to section 219 (g) 
of the Revenue Act of 1924, taxing the settlor on the income 
of a trust where he has reserved to himself the power ‘to 
revest in himself title’) is to be read as relieving the donor of 
the income tax where the power reserved is to modify the trust, 
except for his own benefit, we do not now decide. If Congress, 
in enacting it, undertook to define the extent to which a 
reserved power of control over the disposition of the income 
is equivalent to ownership of it so as to mark the line between 
those cases on the one hand where the income is to be taxed 
to the donor and those on the other where, by related sections, 
the income is to be taxed to the trust or its beneficiaries, we 
do not perceive that the section presents any question so 
comparable to that now before us as to affect our decision. 
We are concerned here with a question to which Congress 
has given no answer in the words of the statute, and it must 
be decided in conformity to the course of judicial decision 
applicable to a unified scheme of taxation of gifts whether 
made inter vivos or at death. If Congress, for the purpose of 
taxing income, has defined precisely the amount of control 
over the income which it deems equivalent to ownership of it, 
that definition is controlling on the courts even though without 
it they might reach a different conclusion, and even though 
retention of a lesser degree of control be deemed to render a 
transfer incomplete for the purpose of laying gift and death 
taxes.” * (Italics supplied.) 


In other words, as did the Circuit Court below, the 
Supreme Court felt that its principle concern lay in 
effectuating a close correlation of the estate and gift 
taxes, leaving unanswered for the time being the 
precise fashion in which the income tax was to fit into 
the picture. Reiterating the principle of Burnet v. 
Guggenheim, that the estate and gift taxes are in pari 
materia, the Court felt that while there were instances 
in which the estate and gift taxes overlapped, such 
instances should be kept at a minimum. So although 


“ec 


The two taxes are not always mutually exclu- 
sive, as in the case of gifts made in contemplation of death 
which are complete and taxable when made, and are also 
required to be included in the gross estate for purposes of the 
estate tax ...,°" 

nevertheless 

“There is nothing in the language of the statute, and our 
attention has not been directed to anything in its legislative 
history to suggest that Congress had any purpose to tax gifts 
before the donor had fully parted with his interest in the 
property given, or that the test of the completeness of the 
taxed gift was to be any different from that to be applied 
in determining whether the donor has retained an interest such 
that it becomes subject to the estate tax upon its extinguish- 
ment at death. . . .”* 


This principle of decision in the construction of the 
gift and estate taxing laws was followed by a lower 
federal court in a case antedating Sanford v. Commis- 
sioner. Besides that occurring in the case of the gift 
in contemplation of death, there is an overlapping of 
the estate and gift taxes in the case of the inter vivos 
transfer of property to a holding in joint tenancy or 
one of tenancy by the entirety. Still another instance 

* 60S. Ct. 51, at pp. 57-58. 


3 Td. at p. 56. 
% Ibid. 
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was supposed to have been created by the decision of 
the Supreme Court in Helvering v. City Bank Farmers’ 
Trust Co.** There the Court held that the estate tax 
was validly imposed upon the corpus of a trust over 
which at the time of her death (so as to be extinguished 
thereby) the decedent settlor held a power of revoca- 
tion which, however, was exercisable only in conjunc- 
tion with the consent of the settlor’s husband, who 
was a person beneficially interested in the trust. Be- 
cause under the City Bank Farmers’ Trust Co. decision 
such a transfer is subject to the estate tax, the Dis- 
trict Court in First National Bank of Birmingham v. 
United States ** held that it was not subject to the gift 
tax so long as the power of revocation (limited as it 
was) remained outstanding. The Court there said: 
“In general, therefore, a transfer which is insufficiently 
complete to relieve the grantor’s estate of federal estate tax 
thereon, will also be insufficiently complete to subject the 
grantor or his estate to payment of the federal gift tax on the 


transfer.” ® 

Even the few instances in which the same transfer 
is subjected to both gift and estate taxes (gift in con- 
templation of death; joint tenancy; tenancy by the 
entirety) do not constitute a full measure of double 
taxation because of the credit allowed against the 
estate tax for the gift tax paid on such twice taxed 
property. But this credit is a limited one, turning 
upon formulas involving complicated proportionings, 
and so long as the credit’s efficacy remains less than 
a hundred per cent it is desirable to keep at a minimum 
the instances where gift and estate taxes are imposed 
on the same transfer. It was this desideratum that 
led the Court to hold that where the settlor of a trust 
estate reserves to himself the power to alter or modify 
the interest of the beneficiaries, though he may not 
exercise the power in a way to benefit himself or his 
estate, no gift tax may be imposed so long as the 
power remains outstanding. Because such a power 
did remain outstanding in the Humphreys case the 
imposition of a gift tax was held to have been erroneous, 
and a refund of the tax was sustained. On the other 
hand, the surrender of the power was held in the 
Sanford case to have furnished the proper occasion 
for the levying of the tax. 


The Hesslein, Sanford, Humphreys, and First Na- 
tional Bank of Birmingham cases all involved ques- 
tions of gift tax liability, and all reached the same 
result on identical reasoning, that the transfer was 


not complete enough to support a gift tax because it 
remained so incomplete as to be taxable under the 


7 296 U. S. 85 (1935). 

3325 F. Supp. 816 (D. C. N. D. Ala. S. D., 1939). Compare Mont- 
gomery, Federal Taxes on Estates, Trusts and Gifts (1938-39), p. 387: 
“It is the author’s opinion, therefore, that a transfer under which 
the grantor reserves powers exercisable only with the beneficiary’s 
consent results in a taxable gift and, similarly, that the subsequent 


surrender of such powers by the grantor does not subject the grantor 
to a gift tax liability.’’ 


325 F. Supp. 816. 
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estate tax. A recent decision of the Board of Tax 
Appeals presents the reverse situation. In Herzog v, 
Commissioner,*® the settlor transferred securities in 
trust with provision for the payment of the net in- 
come to the settlor and his wife in such proportions 
as one of the trustees in his sole discretion might 
determine, and with further provision for ultimate 
disposition of the corpus in favor of the settlor’s 
children following his death and that of his wife. No 
power of revocation or modification was reserved by 
the settlor. In the year in which the trust was created 
the trustee directed that the entire net income be paid 
to the settlor, and the same practise was followed in 
subsequent years. The Commissioner’s imposition of 
a gift tax upon the value of the entire corpus of the 
trust at the time of the trust’s establishment was 
resisted on the ground that, because of the provision 
giving the trustee discretion to pay the settlor the 
trust income for his life, the only part of the transfer 
properly subject to the gift tax was the value of the 
remainder interest. Sustaining the deficiency in its 
entirety, the Board said: 


“There would be no doubt of his (settlor’s nonliability for 
gift tax upon the value of the income if he had reserved to 
himself the absolute right to the income for his life. Cf. Porter 
v. Commissioner, 288 U. S. 436; Rasquin v. Humphreys, 308 
U. S. 60. But he made no such reservation. He transferred 
the entire property. Whether he would enjoy any of its income 
depended entirely on the trustee, who, in his uncontrolled 
discretion, could deprive him of it completely. It was only 
by virtue of the trustee’s discretion, which on this record must 
be regarded as entirely voluntary, that the donor received 
any of the income; and this direction might be terminated 
whenever the trustee deemed it proper that the wife should 
receive the income. Such a hope or passive expectancy is not 
a right. It is not enough to lessen the value of the property 
transferred. Rheinstrom v. Commissioner, 105 Fed. (2d) 642.” 


Had the settlor retained the power to direct pay- 
ment of the trust income to himself for life, subject to 
the approval of the trustee, it would seem clear enough 
that no gift tax could have been imposed upon that 
value of the property transferred represented by an 
interest in the trust income measured by the settlor’s 
life expectancy.‘ The decision is a close one, but its 


#41 BTA —, No. 76, promulgated March 5, 1940. 

41 ‘‘A donor shall be considered as having the power to revest in 
himself the beneficial title to the property transferred if he has such 
power in conjunction with any person not having a substantial ad- 
verse interest in the disposition of the property or the income there- 
from. A trustee, as such, is not a person having a substantial 
adverse interest in the disposition of the property or the income 
therefrom.’’ Regulations 79 (1936 Edition), Article 3, p. 4. In 
Wood v. Commissioner, 40 BTA —, No. 137 (November 14, 1939), it 
was held that where the grantor retains the power to veto changes 
in the trust ordered by the trustee under authority of the trust 
instrument, the gift is deemed completed when made, so that the 
subsequent release of the power does not furnish a proper occasion 
for the imposition of a gift tax. In Norweb v. Commissioner, 41 
BTA —, No. 25 (January 25, 1940), the Board held that a settlor 
who named her husband life beneficiary of a trust, but reserved 
to herself the power to dispose of the remainders, was liable for 
gift tax only upon the value of the husband’s life interest. And 
where the settlor retained the life interest in herself, as well as a 
power to revoke the stated remainders, which power, however, was 
not exercisable until after the expiration of a ten-year period, it was 
held that no gift tax was imposable at the time of the trust's 
establishment. Trevor v. Commissioner, 40 BTA 1120 (1939), Com- 
missioner acquiescing February 26, 1940. Compare Frost v. Commis- 
sioner, 38 BTA 1402 (1938). 
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chief interest lies in the estate tax implications arising 
from it. It has been stated that such a transfer, hav- 
ing been subjected to a gift tax, is no longer taxable 
under the estate tax.*? In view of the Hesslein and 
Sanford decisions such a conclusion seems logical 
enough, but logic in matters of taxation is a factor of 
widely fluctuating variability. As yet there are no 
express provisions in the estate tax law correspond- 
ing to those of the income tax law covering the situa- 
tion where the settlor places a power of disposition in 
the trustee, or in some third person having no bene- 
ficial interest in the trust. In this situation the income 
is made taxable to the settlor by the express provi- 
sions of the statute.** The case is not covered by the 
provisions of the estate tax law relating to powers of 
revocation, but it remains a question whether it might 
not be covered by the provisions of the law relating 
to the retention by the settlor of a life interest in the 
trust.44 Since ordinarily the trustee is a person hav- 
ing no interest adverse to the settlor’s wishes,*’ it 
would seem possible to argue that the placing of 
discretion in the trustee to pay the trust income to 
the settlor is the equivalent of a reservation of a life 
interest by the settlor. At all events the decision of 
the Board in the Herzog case takes pains to leave 
open the question of estate tax liability: 

“Since the transfer by the petitioner was complete, the gift 
tax is, by its own terms, applicable to the value of the entire 
property transferred. There is, however, always the necessity 
of not overlooking the interrelation of the gift tar and the 
estate tax, Estate of Sanford v. Commissioner, 308 U. S. 39. 
While in this proceeding no decision may be made as to the 
inclusion of the trust property in the donor’s gross estate at 
the time of his death, nothing which can now be foreseen as to 


a possible estate tax would be at variance with the present 
decision.” (Italics supplied.) 





#401 CCH { 0378, Rewrite Bulletin, March 20, 1940. 

“T. R. C., sec. 166: ‘‘Where at any time the power to revest in 
the grantor title to any part of the corpus of the trust is vested 
(1) in the grantor, either alone or in conjunction with any person 
not having a substantial adverse interest in the disposition of the 
corpus or the income therefrom, or (2) in any person not having a 
substantial adverse interest in the disposition of such part of the 
corpus or the income therefrom, then the income of such part of 
the trust shall be included in computing the net income of the 
grantor.’’ (Italics supplied.) 

“ The provisions of the estate tax speak of a power of revocation 
exercisable by the decedent ‘‘in conjunction with any other person.”’ 
I. R. C., see. 811 (d). Under the provisions of 811 (c), relating to 
transfers intended to take effect in possession and enjoyment at or 
after death (including the transfer wherein the grantor reserves a 
life interest in himself) an unsuccessful (before the Board) attempt 
was made to impose an estate tax on a trust established by the 
decedent for the support of his wife. (Donnelly v. Commissioner, 
38 BTA 1234 (1938). A similar attempt was made with a trust estab- 
lished to meet a debt of the settlor, but again the attempt has failed. 
(Hazard v. Commissioner, 40 BTA —, No. 38, promulgated June 23, 
1939). In both such situations the settlor is taxable on the trust 
income under the income tax laws: Douglas v. Willcuts, 296 U. S. 1 
(1935), involving an alimony trust; Helvering v. Schweitzer, 296 
U. S. 551 (1935), and Helvering v. Stokes, 296 U. S. 551 (1935), in- 
volving trusts the income of which was to be used to support the 
Settlor’s children; Helvering v. Blumenthal, 296 U. S. 552 (1935), 
trust established to pay the settlor’s debt. 


® Reinecke v. Smith, 289 U. S. 172 (1933). Compare Pulitzer v. 
Commissioner, 36 BTA 964 (1937), where the settlor reserved the 
power to name a third person who would have the power to termi- 
nate the trust. The settlor was held taxable upon the income of 
the trust. Similarly the settlor was held taxable where he reserved 
the power to direct the sale of the trust corpus to him on such terms 
as he, the settlor, might fix. Chandler v. Commissioner, 41 BTA —, 
No. 24 (January 24, 1940). 
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Since the settlor was the actual recipient of the 
trust income he was, of course, liable for the income 
tax thereon. Following the decision holding him 
liable for the gift tax on the entire corpus of the prop- 
erty, he would continue to be liable for the income 
tax to the extent at least that he continued to receive 
the income. And with the not remote possibility of 
the imposition of an estate tax upon the settlor’s death, 


the transfer involved in the Herzog case from the tax 


point of view is seen to be an extremely costly one. 

The possibility of such triple taxation in the situa- 
tion where the settlor has retained only the power to 
alter the beneficial interests (the power of alteration 
being non-exercisable in his own favor) has been re- 
duced by the Sanford and Humphreys decisions through 
the elimination of the settlor’s gift tax liability. A 
start has been made to reduce it still further by the 
elimination of his income tax liability as well. On 
May 22, 1939, the Circuit Court of Appeals for the 
Second Circuit held in the case of Knapp v. Hoey * 
that the settlor of a trust who has reserved such a 
power can not be held liable for the income tax on 
the trust income. Two years before the Board of Tax 
Appeals had reached the same conclusion in Downs v. 
Commissioner,** and shortly after the decision in Knapp 
v. Hoey, the Board reaffirmed the principle in Wm. H. 
Donner v. Commissioner.*® All three decisions pre- 
ceded the Sanford and Humphreys cases, but since 
those decisions were rendered the majority of the 
Board has held that it finds nothing in them com- 
pelling a different conclusion. On January 18, 1940, 
the Board so decided in Buck v. Commissioner.*® There 
the settlor transferred property in trust, the income 
from which was to go to his wife for her life, and after 
her death to his children until they reached certain 
ages, whereupon the principal was to be distributed 
in stated shares. The interest of any beneficiary who 
predeceased the settlor was to revert to him, and he 
retained the power to modify the interest of any of 
the beneficiaries, but with the express qualification 
that no exercise of the power of modification could 
be made which would result in benefit to the settlor 
or his estate. From the decision of the Board, hold- 
ing the settlor not to be liable on the trust income, 
five members dissented. Of significance is the con- 
clusion of the dissenting opinion: 

“The Sanford case expressly left the present question un- 
decided, and I think the imposition of the income tax upon 


the settlor is necessary if the several sections of the revenue 
act are to be harmoniously applied.” 


In support of the tax on the settlor the Govern- 
ment argued in both the Knapp and Buck cases that 
the power reserved by the settlor to alter the bene- 


*% 104 F. (2d) 99 (C. C. A. 2d, 1939). 

47 36 BTA 1129 (1937). 
*%40 BTA —, No. 19 (June 13, 1939). 
#41 BTA —, No. 15 (January 18, 1940). 
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ficial interests could be exercised by him in such a 
way as to extinguish completely the interests of all 
beneficiaries, whereupon there would arise a result- 
ing trust in the settlor’s favor, and that such a power 
was in effect the equivalent of a sole power of revoca- 
tion taxable under Section 166 of the statute. But 
the District Court viewed this argument as “labored,” °° 
and answered it by placing such a construction upon 
the trust instrument as would prevent the settlor 
from making any exercise of the power of alteration 
like the one posed by the Government. The express 
limitation on the power’s exercise, that it could not 
be turned to serve the settlor’s own interests, was 
held to preclude the settlor from eliminating the in- 
terests of all beneficiaries without substituting new ones: 

“But the grantor has no power to cancel a gift of income 
without substituting another. . . . Otherwise the proviso that 
in no event could the grantor make a modification directing 
payment of income to himself would be useless.” ™ 

On appeal the reasoning of the District Court was 
adopted in toto by the Circuit Court, and in the Buck 
case it was taken as the basis of the majority’s decision.*? 


While in the Knapp case no certiorari was sought 
by the Government (presumably because the decision 
was one of first impression in the Circuit Courts and 
consequently there was no conflict to be resolved by 
the Supreme Court),°* it is not likely that the question 
will not be pushed forward to ultimate solution. The 
division of the Board in the Buck case was repeated 
in its decision on February 20, 1940, in Mead v. Com- 
missioner.°* There income of a trust over which the 
settlor had a power of alteration similar to that in the 
Knapp and Buck cases was distributed to the bene- 
ficiaries. The Commissioner ruled the settlor liable 
for a gift tax on the value of the income so distributed. 
Although the Regulations expressly call for a gift tax 
under such a situation,®* the majority of the Board 
held against the Commissioner, and in so holding 
related its decision to the ruling in the Buck case 
as follows: 


“Tt should be borne in mind that the trust involved herein 
is not a revocable trust of such a nature that the income 
therefrom would be taxable to the donor. Knapp v. Hoey, 
104 F. (2d) 99; Ellsworth B. Buck, 41 BTA —, [No. 15] (Jan. 18, 


1940). Since the income will not be considered for purposes 


8 24 F. Supp. 39, 40 (D. C. S. D. N. Y., 1938). 

51 Ibid. 

52 From the decisions in the Knapp and Buck cases it follows that 
where the settlor has retained the power to alter the interests of 
several beneficiaries, but not to add any new beneficiaries, he is not 
liable for the income tax on the trust income. It was so held in 
the recent case of Bridgeport City Trust Co. et al. v. Commissioner, 
41 BTA —, No. 28 (January 26, 1940). 

53 Neither was there any conflict in the Sanford and Humphreys 
cases, yet certiorari was granted. See note 12, supra. 

5441 BTA —, No. 63 (February 20, 1940). 

s‘*) | . The receipt of income or other enjoyment of the trans- 
ferred property by the transferee or by the beneficiary (other than 
by the donor himself) during the interim between the making of the 
formal transfer and the relinquishment or termination of the power 
operates to free such income or other enjoyment from the donor’s 
power to receive it himself, and constitutes a gift of such income or 
of such other enjoyment taxable in the calendar year of its receipt.’’ 
Regulations 79 (1936 Edition), Article 3, p. 4. 
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of taxation as having been received by the donor of the trust, 
it would appear illogical to consider it as being the subject 
of a gift from the donor of the trust to the beneficiary.” 


So far as the gift tax is concerned, the result in the 
Mead case seems hardly consistent with the Sanford 
decision. The principle of the Sanford case is that 
relinquishment by the donor of the’ string by which 
he holds in suspension the interest of the beneficiary 
constitutes the proper occasion for the imposition of 
the gift tax.°° Where the settlor permits the annual 
income of a trust to be distributed to the beneficiaries 
he has pro tanto relinquished his power to defeat the 
beneficiaries’ interests, and to that extent he would 
seem to have exposed himself to a gift tax. It is 
difficult to see wherein logic compels a different con- 
clusion because the settlor is not liable for the income 
tax on the income distributed to the beneficiaries. 
Quite possibly the correlation of the gift and income 
taxes accomplished by the Buck decision may ulti- 
mately prove to have been weakened by the extension 
of its principle in the Mead case. 


That the decision in the Buck case does not compel 
the result reached in the Mead case is indicated by 
the circumstance that three of the four members of the 
Board dissenting in the latter case were not among 
the minority in the former. The fourth member, who 
registered dissent in both cases, concluded his dis- 
agreement in the Mead case by reiterating his position 
in the Buck case: 

“But it seems to me by no means clear that the grantor 
must be regarded as immune from taxation on income of this 
nature, for the reasons stated in the dissenting opinion in 
Ellsworth B. Buck, 41 BTA —, [No. 15] (Jan. 18, 1940), par- 
ticularly the last paragraph thereof.” 

When this division among the Board is viewed in 
conjunction with the careful reservation of the ques- 
tion by the Supreme Court in the Sanford case, one 
can only conclude that the income tax liability of the 
settlor in the situation under discussion is an open 
issue. With this conclusion it is interesting to weigh 
the observation of the District Court in the Knapp 
case to the effect that, 

“It requires no great discernment to see that the plaintiff 
in setting up this trust had an eye on the revenue laws. While 
he went far in retaining control of the property, he stopped 
short of control broad enough to render the income taxable 
as his own. The fact that the creation of the trust was a 
plan for reducing his income tax and at the same time retain- 
ing a measure of control over the property does not make the 
income of the trust taxable as his income under existing laws.” ” 

The tax conscious settlor in the Knapp case stopped 
just short of the line of taxability by carefully limit- 
ing the reserved power of alteration of the beneficial 
interests so as to preclude himself from benefiting by 

5% Compare the following statement from the dissenting opinion 
in the Mead case: ‘‘I can not read the applicable authorities except 
as establishing that the gift tax provisions are suspended until it 


can be determined whether the grantor is an ‘Injun giver.’ ” 
| 24 F. Supp. 39, 41. 
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any exercise of the power. This limited power, there- 
fore, represents the ultimate that may be reserved 
with any hope of successful tax avoidance, and even 
this much may one day be proved to have been 
founded on a forlorn hope. 


I. 
A S IN THE SANFORD CASE THE TAXPAYER SOUGHT TO 
avoid liability for the gift tax by arguing that 


acceptance by the Court of the construction support- 
ing the tax might result in an impairment of the ad- 
ministration of the income tax, so in Helvering v. 
Hallock ** (decided January 29, 1940), an imposition 
of the estate tax was resisted by the argument that 
the transfer was properly subject to the gift tax and 
that the assessment of the one tax should preclude 
the assessment of the other. Here again the attempted 
buck-passing failed. 

The Hallock case involved an alimony trust by 
which the wife was given a life interest in the trust 
income. Upon her death the trust was to terminate, 
the corpus then to be paid to the settlor if he were 
living, and, if he were dead, to his children. Upon the 
settlor’s predeceasing his wife, the Commissioner de- 
cided that the resulting extinguishment of the settlor’s 
interest in the reversion constituted a transfer “in- 
tended to take effect in possession and enjoyment at 
or after his death,” and included the value of the trust 
corpus in the decedent’s estate. Before the Board of 
Tax Appeals it was contended in behalf of the tax- 
payer that the case was controlled by the decisions 
(in 1935) of the Supreme Court in Helvering v. St. 
Louis Union Trust Co.,5® and Becker v. St. Louis Union 
Trust Co.,®° holding that the lapse upon death of an 
interest similar to that involved in the Hallock case 
was not taxable under existing provisions of the es- 
tate tax law. The Board so held ®™ and its decision 
was affirmed by the Circuit Court of Appeals for the 
Sixth Circuit.*? In its petition for certiorari the Gov- 
ernment asked the Court to reconsider its decisions 
in the two St. Louis Union Trust Co. cases, suggesting 
that they were inconsistent with the Court’s prior 





% 60 S. Ct. 444 (1940). 


® 296 U. S. 39 (1935). In this case the decedent transferred securi- 
ties in trust, the income from which was to be paid to his daughter 
during her life, with remainder over to certain named beneficiaries. 
In the event, however, that the daughter predeceased the decedent, 
the corpus was to be paid over to him. The Court held that the 
Ssettlor had retained nothing but ‘‘a mere possibility of reverter,’’ 
and that the lapse of this interest upon his death was not sufficient 
to sustain an estate tax. 


® 296 U. S. 48 (1935). Here the trust instrument provided that the 
settlor’s child was to receive the income for life; if the child were 
to predecease the settlor the estate was thereupon to “‘revert’’ to 
him; if the settlor were to die first the property was to belong to 
the beneficiary absolutely. The interest of the settlor in this case 
was also found to amount to no more than a ‘‘mere possibility of 
reverter’’ and as such to be insufficient to support an estate tax. 

% 34 BTA 575 (1936). 


@ 102 F. (2d) 1 (1939). 
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ruling in Klein v. United States, and should be over- 
ruled.** The petition for certiorari was allowed. 


Two other cases were considered by the Court in 
conjunction with the Hallock case. In the first of 
these, Rothensies v. Huston,® the settlor established 
a trust in favor of his fiancee, providing that during 
the settlor’s lifetime the beneficiary was to receive the 
income from the trust, and upon his death the prin- 
cipal (provided the marriage had taken place). In 
the event of the settlor’s surviving the beneficiary, 
the corpus was to be paid over to him. The settlor 
predeceased the beneficiary. A tax assessed by the 
Commissioner against the decedent’s estate on the 
value of the trust corpus was paid under protest, and 
in the ensuing suit for refund the taxpayer prevailed 
both in the District Court ®* and (on the Govern- 
ment’s appeal) in the Circuit Court of Appeals for the 
Third Circuit.*%* Certiorari was granted on the Gov- 
ernment’s application.® 


In the third case, Bryant v. Helvering,® the settlor’s 
wife was named to receive the income from a trust 
for her life. Upon her death the settlor, in the event 
of his survival, was to receive the income for the rest 
of his life. Upon the death of the survivor of the 
settlor and his wife the trust was to terminate, and 
the principal was to be paid to the settlor’s estate. 
Here again the settlor’s death anticipated that of his 
wife, whereupon the Commissioner included the value 
of the trust corpus in the settlor’s gross estate. The 
Board of Tax Appeals sustained the Commissioner in 
part, but reduced the value of the trust property by 
deducting therefrom the value of the life interest 
remaining in the wife.*® The taxpayer’s appeal from 
this determination failed before the Circuit Court of 
Appeals for the Second Circuit.7 His petition for 
certiorari was granted.” 


The majority of the highest court, in an opinion by 
Mr. Justice Frankfurter, refused to distinguish be- 
tween the cases on the basis of verbal differences in 
the grants, and resulting technical differences in the 


63 ‘Tt is submitted that under the statute there is no necessity, and 
indeed no legitimate occasion, for such distinctions. It is submitted 
that the decision in the Klein case should have controlled the de- 
cisions in the St. Louis Union Trust Company cases, since in sub- 
stance the transfers were the same; and that the latter decisions 
should be overruled.’’ Government’s Petition for Certiorari in the 
Hallock case, p. 14. In Klein v. United States, 283 U. S. 231 (1931), 
the grantor conveyed to his wife a life estate in certain property, the 
grant providing that in the event the wife survived the grantor she 
was to take the property in fee simple. Here the interest of the 
wife was found to amount to a contingent remainder the vesting of 
which, upon her husband’s predeceasing her, rendered his estate 
subject to tax on the value of the property. 

6460 S. Ct. 82 (1939). 

6 60 S. Ct. 444 (1940). 

86 Cassell v. Rothensies, 60 S. Ct. 444. In the Supreme Court, 
Huston, administrator d.b.n.c.t.a., was substituted for Cassell, the 
executor of the decedent's estate. 

% Rothensies v. Cassell, 103 F. (2d) 834 (C. C. A. 3d, 1939). 

6 60 S. Ct. 94 (1939). 

%® 60 S. Ct. 444 (1940). 

7 36 BTA 669 (1937). 

71104 F. (2d) 1011 (C. C. A. 2d, 1939). 

7260S. Ct. 141 (1939). 
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various interests retained by the grantors, but, treat- 
ing all three cases together, decided in favor of the 
tax in each instance. A consequence of this decision 
was the express overruling of the two St. Louis Union 
Trust Co. cases. The Chief Justice concurred in the 
result on the ground that each of the three cases fell 
within the rule of Klein v. United States; * Mr. Justice 
Roberts wrote a dissenting opinion in which Mr. 
Justice McReynolds concurred. 

Nowhere in the majority or minority opinions is 
there a hint of what possible bearing the Court’s 
decision may have on the gift and income tax laws. 
Prior to the decision it appeared that situations like 
those presented in the Hallock and Huston cases were 
subject to the gift tax on the value of the entire 
corpus; ** in the situation in the Bryant case the value 
of the beneficiary’s life interest would have been tax- 
able to the donor. The reasoning in the Sanford .case 
that liability for an estate tax ought so far as possible 
(the gift in contemplation of death being an unavoid- 
able exception) to preclude liability for gift taxes, 
affords strong basis for the argument that the Hallock 
decision calls for a good deal of adjustment in the 
matter of the gift tax.7* The necessity for such an 
adjustment was forecast by the taxpayer in the 
Hallock case: 


a It is fair to say that a transfer like those in the 
St. Louis Trust Company cases, where a grantor parts with all 
control over his property and where it can only revert to him 
on the happening of a condition beyond his power to direct, 
is one which a practical minded legislator would think ought 
to be subject to the gift tax as a consummated gift. 

“Tf transfers like those in the St. Louis Trust Company cases 
are held to be subject to the estate tax, there should therefore 
be no gift tax upon them. But to hold them not taxable under 
the Gift Tax Law would go far beyond any of the principles 
so far announced in cases like Burnet v. Guggenheim, supra, 
and would seem to carry possibilities of inconsistencies and 
confusion in the administration of the Gift Tax Law.” ” 


It may well be that the Court has succeeded in 
ridding the law of estate taxation of the “casuistries 
of conveyancing” ™ only to find that it has moved 


them over into the field of the gift tax. For a deci- 


3 In the two St. Louis Union Trust Co. cases the Chief Justice 
joined with Justices Brandeis and Cardozo in the dissent of Mr. 
Justice Stone. In Helvering v. Duke, 290 U. S. 591 (1933), a case 
similar to the St. Louis Union Trust Co. cases, the Chief Justice did 
not participate in the Court’s decision which, because of an evenly 
divided Court, left in effect the decision below in favor of the tax- 
payer. 

4**The fact that, under the terms of the trust, the property may 
revert to the donor if the life beneficiary dies before the donor, does 
not prevent there being a completed gift at the time the trust is 
created. Hughes v. Com’r., BTA Memo. Docket No. 88843, June 10, 
1938, on appeal.’’ Montgomery, Federal Taxes on Estates, Trusts 
and Gifts (1938-39), p. 384. 

% ‘‘While the Hallock decision does not say that the possibility of 
reverter removes the transfer from the incidence of the gift tax, 
this would be a reasonable inference. Accordingly, if a gift tax 
were paid on the entire value of the corpus when the trust was 
created, it would seem that a refund would be due with respect to 
that part of the value of the gift represented by the possibility of 
reverter.’’ 401 CCH { 0949, Minimizing Taxes—Check Lists, Feb- 
ruary 21, 1940. 

% Brief for the Respondent in the Hallock case, pp. 39-40. 

See opinion of Frankfurter, J., in Helvering v. Hallock, 60 
S. Ct. 444 (1940). 
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sion intended to dispel confusion and uncertainty the 
majority opinion in the Hallock case leaves a great 
deal unanswered. What, for example, is the significance 
to be attached to the circumstance that in the Hallock 
and Bryant cases the Government was arguing only 
for an assessment of ‘estate taxes on the value of the 
trust corpora after deduction of the value of the re- 
maining life interests of the beneficiaries, whereas in 
the Huston case the tax involved was on the value of 
the entire trust corpus?** There is nothing in the 
Court’s opinion to indicate that upon the lapse of the 
settlor-decedent’s reverter interest, the Commissioner 
is to be limited to the assessment of a tax measured 
only by the value of the lapsed interest, and the un- 
qualified reversal in the Huston case is direct authority 
for the contrary conclusion.” Certainly the equitable 
approach would be one taking into account the dif- 
ferences of degree in various interests of possible 
reversion. For example, the value of the interest of 
the settlor in Becker v. St. Louis Union Trust Co.,* 
where the corpus of the trust was to revert to the 
settlor if he, a man of seventy-six, were to outlive his 
child (the beneficiary), was much less than that of 
the settlor in Bryant v. Commissioner, where there 
was a difference of but four years in the beneficiary’s 
favor. An equitable but administratively difficult cor- 
relation of the estate and gift taxes could be accom- 
plished if in a situation like that under discussion the 
value of the beneficiary’s interest were subjected to 
the gift tax, and only the value of the settlor’s interest 
lapsing upon his death were to be subjected to the 
estate tax. 


Heretofore, however, such equities in the adminis- 
tration of the estate tax have been conspicuous by 
their absence, and the Court has shown a chilling in- 


78 In its Brief in the Hallock case the Government stated: ‘‘Before 
the Board the executrix and transferees contended that no part of 
the value of the corpus of the trust should be included in the gross 
estate, or, in the alternative, that the value of Anne Lamson Hal- 
lock’s life interest as of the date of decedent’s death should be 
excluded (R. 40). The Board held that no part of the value of the 
trust was to be included, and determined that there was no de- 
ficiency. (R. 40-42.) Upon appeal the Government contended that 
the value of the corpus less the value of Anne Lamson Hallock’s life 
estate should be included in the gross estate under Section 302 (c). 
The court below held that the case was controlled by the decisions 
of this Court in Helvering v. St. Louis Trust Co., 296 U. S. 39, and 
Becker v. St. Louis Trust Co., 296 U. S. 48, and that no part of the 
value of the corpus should be included.’’ (At pp. 6-7.) Then fol- 
lowed the ‘‘specification of errors to be urged.’’ These were: ‘‘The 
Circuit Court of Appeals erred: 1. In holding that the value of 
the remainder interest in the trust should not be included in the 
gross estate under Section 302 (c) of the Revenue Act of 1926. 2. In 
determining that there is no deficiency in estate tax.’’ (At p. 7. 
Italics supplied.) 


7% The latest guess of the Court of Claims in Bailey v. United 
States—the ruling of March 4, 1940, which is the third in the case 
—sustains the imposition of an estate tax on the full value of insur- 
ance proceeds in which the decedent’s estate had a ‘‘mere possibility 
of reverter.’’ The decision was based expressly on Helvering v. 
Hallock. Compare the recent ruling of the Board in Safe Deposit 
and Trust Co. of Baltimore v. Commissioner, 41 BTA —, No. 84 
(March 15, 1940), where the entire corpus of a trust was taxed to 
the estate of a decedent who had reserved the power to alter, change 
or revoke the trust in the event of his marrying. Here the tax was 
sustained on the authority of the Hallock case as a transfer intended 
to take effect in possession and enjoyment at or after death. 


8 296 U. S. 48 (1935). 
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difference to their lack. Thus in the case of a joint 
tenancy, the estate tax is assessed on the value of the 
entire property rather than the value of the decedent’s 
one-half-interest, and to the taxpayer’s protest of un- 
fairness the Court in United States v. Jacobs*' gave 
an answer as short as it was unsympathetic: 

“Tt is immaterial that Congress chose to measure the amount 
of the tax by a percentage of the total value of the property, 
rather than by a part, or by a set sum for each such change. 
The wisdom both of the tax and of its measurement was for 
Congress to determine.” ™ 

The situation is the same in the case of the tenancy 
by the entirety under the Court’s decision in Tyler v. 
United States.** Yet another instance may be found 
in cases like Porter v. Commissioner.*4 The matter 
has received renewed emphasis in the Court’s deci- 
sion on March 25, 1940, in Vanderbilt v. State Tax 
Commission.» There the decedent left a large amount 
of property independently owned by her, and by her 
will she exercised a power to appoint to her children 
the remainder interest in a trust estate established 
by her husband. The inclusion in her estate of the 
value of the trust property thus appointed produced 
a tax so high in amount as to result in the reduction 
of the decedent’s independent property below what 
it would have been had the tax been assessed on that 
property alone. To the objection that the privilege 
of exercising the power of appointment had been 
taxed far beyond its true worth, the Court (through 
Mr. Justice Frankfurter) replied: 

“It is not the decedent’s enjoyment of the property—the 
‘beneficial interest’—which is the occasion for the tax, nor even 
the acquisition of such enjoyment by the individual benefi- 
ciaries. Presumably the policy behind estate tax legislation 
like that of New York is the diversion to the purposes of the 
community of a portion of the total current of wealth released 
by death.” 

In the face of this it is vain to hope for any appor- 
tionment of tax burden to value of interests lapsing, 


at least so far as the Court is concerned.*® If things 





‘t 306 U. S. 363 (1939). 

2 Id. 

83281 U. S. 497 (1930). 

‘#288 U. S. 436 (1933). Here the Court did observe, however, that, 
“We need not consider whether every change, however slight or 
ee would be within the meaning of the clause.’’ (Italics sup- 
plied.) 

% 60 S. Ct. —, No. 541. 

“ So far as Congress is concerned, the Government in its argument 
took the position that the matter was not suitable for statutory treat- 
ment: ‘‘The problem is one which cannot readily be dealt with by 
amendatory legislation. It would be unsatisfactory, if not almost 
impossible, to attempt to describe in the statute the numerous 
limitations of estates by which transfers are made to take effect in 
possession or enjoyment at or after the death of the grantor.’’ Brief 
for the Petitioner in the Hallock case, p. 28. The Respondent was 
unable to share this skepticism: ‘‘If Congress should desire to tax 
all transfers in which there exists a possibility of reverter, Congress 
may do so quite simply. All that is required is an additional sen- 
tence in Section 302 (c) stating in appropriate language that if a 
transfer is otherwise taxable under that section, the fact that the 
transferor may have retained a possibility of reverter shall not 
render the transfer nontaxable; or perhaps that in enforcing the 
section no distinction shall be drawn between vested interests trans- 
ferred subject to divestiture by condition subsequent and contingent 
interests to come into being upon condition precedent; or that a 
retention by the transferor of any reversionary interest, however 
denominated, shall require inclusion in the gross estate. . . . Con- 
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are as they seem to be the consequence of the Hallock 
case is that, (1) the lapse of a reverter interest will 
result in the inclusion in the decedent’s estate of the 
value of the entire trust corpus, however dispropor- 
tionate that value may be as compared with the value 
of the lapsed interest, and (2) because of the dif- 
ferences in the probabilities of reverter among various 
grantors (as illustrated above in the comparison of 
the Becker and Bryant cases), similar tax burdens will 
be imposed in radically dissimilar situations, resulting 
in an unequal treatment of taxpayers. 


Nor does the matter end here. There remains the 
perplexing problem of the gift tax. Notwithstanding 
the philosophy of the Sanford case, it is impossible to 
suppose that no gift tax whatever will be imposed in 
a situation like that presented in the Hallock case.™ 
Where the settlor transfers property in trust, the in- 
come from which is to go to the named beneficiary 
for life, and the principal as well unless the settlor 
happens to survive, to withhold imposition of the 
gift tax on at least the value of the beneficiary’s life 
interest would be a perversion of the gift tax law 
approximating pro tanto repeal. Even to limit the 
gift tax to the value of the beneficiary’s life interest is 
to treat the settlor’s interest as though it were a vested 
remainder instead of the mere possibility that it is. 
And it is hardly to be expected that any attempt will 
be made to draw from actuarial tables a comparison 
of the chances of survivorship between the settlor and 
the beneficiary upon which to compute the gift tax 
liability. Rather to be expected is the ignoring of the 
principle of mutual exclusiveness of the gift and es- 
tate taz-es, so far as that principle is deducible from 
the Sanford case, and the imposition of both taxes on 
the full value of the trust wherein the settlor has 
reserved to himself the possibility of a reversion. 
Should such a thing come to pass, the opportunity 
would seem an excellent one for Congress to accom- 
plish what has long wanted accomplishing,—the 
granting of a complete credit against the estate tax 
for gift taxes previously paid. 


Obviously the only safe course is an outright dis- 
position of the property with no strings, however 
insignificant, reserved. Thereupon a gift tax will be 
paid and the matter done with once and for all, with 


gress may very well decide to keep the law as declared in the St. 
Louis Trust Company cases. Whether in that respect Congress is 
acting wisely is for Congress to determine. It is not essential that 
reasons be ascribed for the contentment of Congress. One possible 
reason however is apparent. As heretofore pointed out Congress 
may well have reasoned that adequate revenue will be produced 
through gift taxation and that estate taxation related to the same 
subject is not important.’’ Brief for the Respondent in the Hallock 
case, pp. 48-49. Compare Mr. Justice Roberts in his dissent: ‘‘Little 
weight can be given to the argument of the Government that the 
Treasury has not applied to Congress for alteration of the section 
because of the difficulty of wording a satisfactory amendment. A 
moment’s reflection will show that it would be easy to phrase such 
an amendment... .’’ 60S. Ct. 444, 457. 

% But cf. 407 CCH { 0949, Minimizing Taxes—Check Lists, Feb- 
ruary 21, 1940, quoted in note 75, supra. 
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no chance of an estate tax liability( unless, of course, 
the gift be proved one made in contemplation of 
death). To the objection that this means the curtail- 
ment of convenient adjustments in the disposition of 
one’s property the answer is that the uses to which 
one may put one’s property have always been con- 
ditioned by tax laws, though never before with the 
inexorable thoroughness of the present. The sales 
tax and the use tax are the youngest (but rapidly 
growing) members in this family of “conditioning 
influences.” The only check on the multiplication of 
future progeny is the limitation on the possible uses 
to which property may be put. Courts are vying 
with legislatures in fertility of inventiveness. Their 
efficiency is well attested by what has happened to 
the revocable trust,** the benefit trust,*® the controlled 
corporation,” the assignment of future income,” and 
dozens of lesser instances that might be cited. New 
instances will not be slow in appearing to join the 
ranks of those already developed (the family trust, 
for example, presently to be discussed). 

Indeed, not even that course may be completely 
safe whereby the settlor merely omits to save any 
interest for himself. It may be found necessary for 
him to forswear with emphatic affirmation any will- 
ingness or desire that the property transferred shall 
ever come back to him or his estate. In other words 
the reverter by operation of the law may have to be 
forestalled by the use of such language as will elimi- 
nate the remotest possibility of the property’s ever 
coming back to the grantor or his estate. This, again, 
is a matter left unanswered by the Hallock decision 
for there, and in the companion cases as well, the 
settlor’s reverter interest had been expressly retained. 


Also left unanswered is the bearing the Hallock 
decision may have on the income tax. Unlike the 
Sanford case, where the Court carefully reserved for 
future determination such implications in respect of 
the income tax as might arise from its decision, there 
is indication neither in Mr. Justice Frankfurter’s opin- 
ion for the majority, nor in the dissenting opinion of 
Mr. Justice Roberts, that the Court considered the 
income tax liability of a settlor in a trust situation 
like that presented in the Hallock case might in any 
way be affected by the decision holding his estate 
liable for death taxes. Nor is there any readily ap- 
parent reason why it should be. 

8 “We consider the case too clear to need help from .. . argu- 
ments based on the power of Congress to prevent escape from taxes 


or surtaxes by devices that easily might be applied to that end,’’ 
Holmes, J., for the Court in Corliss v. Bowers, 281 U. S. 376 (1930). 
® Douglas v. Willcuts, 296 U. S. 1 (1935); Helvering v. Schweitzer, 
296 U. S. 551 (1935); Helvering v. Stokes, 296 U. S. 551 (1935); Hel- 
vering v. Blumenthal, 296 U. S. 552 (1935). 
® Gregory v. Helvering, 293 U. S. 465 (1935); Griffiths v. Helvering, 
60 S. Ct. 277 (1939); Higgins v. Smith, 60 S. Ct. — (1940). 


% Twcas v. Earl, 281 U. S. 111 (1930); Burnet v. Leininger, 285 
U. S. 136 (1932). 
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In a slightly different connection the question was 
before the Supreme Court in Blair v. Commissioner.® 
There the holder of a life interest in the income of a 
trust assigned his interest to his children with the 
provision that the share of any child who predeceased 
the assignor would come back to him. It was held 
that the assignment was sufficiently complete to re- 
lieve the assignor of any liability for the tax on the 
trust income distributed to the assignor’s children. 
Shortly afterwards the Board of Tax Appeals arrived 
at a similar conclusion in Downs v. Commissioner,” a 
case presenting the question in connection with a 
trust established by the settlor in favor of her daughter- 
in-law who had recently been divorced from the 
settlor’s son. The trust provided that the beneficiary 
was to receive the trust income for life, or until she 
remarried, and upon the trust’s termination the corpus 
was to be paid to the settlor if she were then alive, 
otherwise to her estate. After the decision of the 
Board, the Treasury issued a ruling declaring that, 

“In view of the above decision of the Board of Tax Appeals 
(that is, the decision in Downs v. Commissioner), in which the 
Bureau has acquiesced, it is held that inasmuch as the entire 
income of the trust is distributable to the beneficiary and the 
possible future revesting of the corpus of the trust in the 
grantor is governed entirely by the terms of the trust instru- 
ment itself and is in no way dependent upon the exercise of 
any power vested in the grantor or any person not having 
a substantial adverse interest therein, the income of the trust 
is not taxable to the grantor.” ™ 

It will be noted that the interest reserved by the 
settlor in the Downs case was in the nature of a vested 
remainder. If, as the Board held, the settlor is not 
liable for the income tax on the trust income in such 
a case, it is an a priori conclusion that the settlor who 
has retained only a contingent remainder interest is 
similarly not taxable. Such was the result reached in 
Boeing v. Commissioner,” where the settlor was to 
receive the trust corpus back only in the event that 
the beneficiary, her husband, predeceased her. 

More recently (January 19, 1940), in the case of 
Frazier v. Commissioner,®® the Board reaffirmed the 
principle of the Downs case. The facts in the Frazier 
case make the Board’s decision one of more than usual 
interest. The settlor transferred to himself as trustee 
shares of common stock of the General Baking Com- 
pany, of which he was chairman of the board of direc- 
tors, to be held in trust for his wife. The income of 
the trust was to be paid to the wife for as long as she 
lived unless she survived the settlor; upon her death, 
or that of the settlor, whichever occurred first, the 
trust was to terminate, the corpus thereupon to revest 


300 U. S. 5 (1937). 

3 36 BTA 1129 (1937). 

*T. T. 3238, Cum. Bull. XVII-2, p. 4. 

% 37 BTA 178 (A). 

41 BTA —, No. 20 (January 19, 1940). Other recent cases fol- 
lowing the rule are Penn v. Commissioner, 39 BTA —, No. 107 (April 


19, 1939), and Buck v. Commissioner, 41 BTA —, No. 15 (January 18, 
1940). 
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in the settlor, if then alive, and in his estate if he were 
dead. At the time of their transfer in trust the shares 
of stock were pledged to certain banks as collateral 
for loans previously made to the settlor, but by the 
terms of the pledge the banks were not entitled to 
dividends paid on the stock. As trustee, the settlor 
was given broad powers of control in the management 
of the trust, but under the trust instrument he was 
not required to repay the loans to the bank, nor, in 
the event the stock comprising the trust corpus was 
seized by the banks to which it was pledged as col- 
lateral, was the settlor obliged to indemnify the trust. 
On a record indicating that the settlor had paid the 
interest and curtailment of the loans out of his own 
funds, and that all dividends paid on the stock had 
been received by the beneficiary of the trust, and 
used by her as her own funds, the Board held the 
settlor not to be liable for the income tax on the trust 
income, saying: 


“ 


. We do not think that this case is brought within the 
purview of section 166, supra, because of the possibility that 
the trust corpus might be resorted to through sale thereof by the 
pledgee to pay settlor’s personal indebtedness and thus to 
discharge his personal obligation, without a correlative obliga- 
tion on his part to indemnify and hold harmless the trust 
estate in such an event. Cf. Henry A. B. Dunning, 36 BTA 
1222, 1224. Should such a sale be made and the proceeds 
thereof be used in payment of the settlor’s obligations to the 
banks, it would not be through the exercise of any power 
vested by the trust instrument in the settlor, or anyone else, 
to revest in the settlor the corpus of the trust, or any part 
thereof, but instead would be made under an entirely separate 
and pre-existing agreement executed between the bank with 
which the corpus was deposited as collateral and the peti- 
tioner individually, whose personal indebtedness was thereby 
secured... .7" 


Still more recently the Board has declared itself 
unable to find in the Hallock decision anything com- 
pelling a shift from the rule of the Downs, Boeing and 
Frazier cases. On March 8, 1940, in the case of 
McLean v. Commissioner,®® the Board declared it could 
see no reason why the overruling of the two St. Louis 
Union Trust Co. cases (on which seemingly it had 
placed reliance in the Boeing case) required it to 
change its ruling “that a possibility of reverter does 
not make the income of a trust taxable to the grantor 
under section 166 or 167,” since “those cases (the St. 
Louis Union Trust Co. cases) had to do with estate 
tax, and the Boeing, the Moore,* and the present case 
have to do with income tax. The St. Louis Union 
Trust Co. cases were merely referred to and not relied 
upon in the Boeing case; consequently, there is no 


* Reliance was placed on the decisions of the previous month in 
Palmer v. Commissioner, 40 BTA 1001 (December 5, 1939), and 
Branch v. Commissioner, 40 BTA 1043 (December 7, 1939). In each 
of these cases, however, unlike the situation in the Frazier case, the 
settlor was obligated by the trust instrument to indemnify and hold 
harmless the trust estate against any loss occasioned by resort to 
the trust corpus which had been pledged as collateral for the pay- 
ment of the settlor’s personal indebtedness. This difference between 
the cases was found by the Board to carry no controlling importance. 


%41 BTA —, No. 83. A similar result was reached in Johnston 
v. Commissioner, 41 BTA —, No. 81 (March 6, 1940). 


*® Moore v. Commissioner, 39 BTA 808 (1939). 
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reason why the Board should fail to follow the Boeing 
and the Moore cases in the present case.” 

Special attention should be directed to the Board’s 
statement that “a possibility of reverter does not make 
the income of a trust taxable to the grantor under 
section 166 or 167.” (Italics supplied.) If the trust 
be a real and substantial one, and not a mere pretext, 
then, but then only, will the settlor who has retained 
a possibility of reverter succeed in escaping liability 
for the income tax. This qualification is necessitated 
by the Supreme Court’s recent holding in Helvering 
v. Clifford.’ In the light of that decision there must 
be a reéxamination of such cases as Dunning v. Com- 
missioner,°! where the Board held the settlor not 
liable for the income tax on the income of a trust 
which was to terminate after five years unless renewed 
by the settlor for a like period. The Clifford case may 
also possibly affect decisions like that of the Board 
in the Frazier case discussed above. 


IIL. 


HE BEARING OF HELVERING V. CLIFFORD ON SUCH 

matters as were presented in the Dunning and 
Frazier cases will become apparent upon consideration 
of its facts and decision. In 1934, George B. Clifford 
transferred to himself as trustee certain securities to 
be held in trust for his wife, as beneficiary. The trust 
was irrevocable, and was to last for five years except 
that it might terminate at such earlier date as the 
settlor or his wife might happen to die. In his capacity 
as trustee the settlor was given broad and detailed 
powers of control over the trust corpus. He had, 
moreover, an “absolute discretion” over the amount 
of trust income to be paid to the beneficiary at any 
particular time, but it was expressly provided that 
upon the termination of the trust any accumulated 
income was to belong absolutely to the beneficiary. 
Challenging the reality of the trust, the Commissioner 
ruled that the income accruing to the trust in 1934 (all 
of which was paid over to the beneficiary) was tax- 
able to the settlor. In a memorandum decision the 
Board of Tax Appeals sustained the Commissioner,?” 
but on the taxpayer’s appeal to the Circuit Court of 
Appeals for the Eighth Circuit the Board’s decision 
was reversed.’ The Circuit Court ruled that the 
trust was a genuine one, and that the income belonged 
to the trust so that it could not be taxed to the settlor 
under section 22 (a) of the statute. Nor, it was held, 
did the powers enjoyed by the settlor as trustee, and 
the shortness of the time the trust was to endure, 


100 60 S. Ct. 554 (February 26, 1940). 

101 36 BTA 1222 (1937). 

102 Clifford v. Helvering, 38 BTA 1532 (1938). 

103 Clifford v. Helvering, 105 F. (2d) 586 (C. C. A. 8th, 1939). 
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make the trust a revocable one within the provisions 
of section 166.1% 

To its appeal from the decision of the Circuit Court 
in the Clifford case the Government linked a twin 
appeal from an adverse decision of the Circuit Court 
of Appeals for the Second Circuit in the case of Hel- 
vering v. Wood.’ In the latter case a trust was 
created in 1931 to terminate after three years (in 1932 
the term was extended to five years, running from the 
date of its creation in 1931), or upon the death of the 
settlor or that of the beneficiary, the settlor’s wife, if 
either death occurred while the trust was still in 
existence. The settlor was named as trustee with 
broad powers of control and supervision over the 
trust corpus, not, however, including a power to 
withhold and accumulate the trust income like that 
retained by the settlor-trustee in the Clifford case. 
Income accruing to the trust for 1934 was ruled by 
the Commissioner to be taxable to the Settlor, not- 
withstanding its actual payment to the beneficiary. 
Here, unlike the position taken in the Clifford case, 
the Commissioner’s action was based solely on sec- 
tions 166 and 167 of the statute. The Board held? 
that no power of revocation had been retained by the 
settlor so as to make him taxable on the trust income 
under section 166, and that since no part of the trust 
income could be distributed to the settlor, or accumu- 
lated for future distribution to him, or used to pay 
premiums for insurance on his life, no tax was prop- 
erly imposable on the settlor under section 167. The 
decision of the Board was affirmed by the Circuit Court 
in a per curiam opinion. 

The Supreme Court in the Clifford case decided in 
favor of the Government, holding the settlor taxable 
on the trust income under section 22 (a). In the 
Wood case,?** on the other hand, the Court found no 
support for the tax on the settlor under section 166 
of the statute, and because the Board had not con- 
sidered the possible application of section 22 (a), and 
the Government on its appeal before the Circuit Court 
had expressly waived reliance on any section other 
than section 166, the Court refused to draw from sec- 
tion 22 (a) the support for the tax found therein to 
sustain the tax in the Clifford case.°° Thus Messrs. 


1% Section 167, relating to income distributed to, or accumulated 
for future distribution to the settlor, had no application to the case, 
since the income accruing to the trust during its term was to belong 
“‘absolutely’’ to the wife, though its distribution to her could be 
postponed until the termination of the trust. Nor, on the facts of 
the case, was there any room for applying the provisions of section 
167 relating to the taxability of a settlor on income of a trust used 
to pay premiums on insurance policies taken out on his life. 

15 Commissioner v. Wood, 104 F. (2d) 1013 (C. C. A. 2d, 1939). 

106 Wood v. Commissioner, 37 BTA 1065 (1938). 

1% Citing only United States v. First National Bank of Birming- 
ham, 74 F. (2d) 360 (C. C. A. 5th, 1934). Commissioner v. Wood, 
104 F. (2d) 1013 (C. C. A. 2d, 1939). 

08 Helvering v. Wood, 60 S. Ct. 551 (February 26, 1940). 

1 In its brief the Government conceded ‘‘that Government’s brief 
in the court below expressly waived reliance upon any section other 
than Section 166.”"’ ‘‘But,’’ it went on to urge, ‘‘this is not a case 
where reversal is asked upon an issue not presented to the lower 
court, or, indeed, upon a theory not argued to that court. ... It 











Clifford and Wood were utilized by the Government 
as guinea pigs to test the potency of various statutory 
specifics, the latter surviving the formula of section 166, 
the former succumbing to the latent potency of 22 (a), 

The most significant aspect of the Clifford case is 
the stress laid by the Court on certain factors in the 
case other than the shortness of the term of the trust, 
In view of the Court’s decision in duPont v. Commis- 
sioner,"*° the short term feature was the one expected 
to receive the Court’s principal attention. In his 
opinion for the majority (Roberts and McReynolds, 
JJ., dissenting), Mr. Justice Douglas said: 


“In this case we cannot conclude as a matter of law that 
respondent ceased to be the owner of the corpus after the 
trust was created. Rather, the short duration of the trust, the 
fact that the wife was the beneficiary, and the retention of 
control over the corpus by respondent all lead irresistibly to 
the conclusion that respondent continued to be the owner for 
purposes of 22 (a).” ™ 


Thus while the short term feature is by no means 
ignored, neither is any independent significance at- 
tached to it, but it is linked with the factors of (1) close 
family relationship between the settlor and the bene- 
ficiary, and (2) extensive powers of control retained 
by the settlor as trustee. How intimately the three 
factors are kept interwoven is indicated in the fol- 
lowing extract from the Court’s opinion: 


“We have at best a temporary reallocation of income within 
an intimate family group. Since the income remains in the 
family and since the husband retains control over the invest- 
ment, he has rather complete assurance that the trust will not 
effect any substantial change in his economic position. It is 
hard to imagine that respondent felt himself the poorer after 
this trust had been executed or, if he did, that it had any 
rational foundation in fact. For as a result of the terms of the 
trust and the intimacy of the familial relationship respondent 


would require a remarkably narrow focussing of the court’s atten- 
tion if it were able to decide the issue under Section 166 without 
simultaneous consideration of the effect of the provisions of Section 
22 (a)... .”’ Brief for the Petitioner in Helvering v. Wood, 
pp. 6-7. 

10 289 U. S. 685 (1933). Here the settlor had created trusts in 
1923, the income of which was to be used to pay premiums on poli- 
cies of insurance on the settlor’s life. The trusts were irrevocable, 
to last for three years, and were renewable for like periods in the 
discretion of the settlor. Although the trusts were established 
prior to the passage of Section 219 (h) of the Revenue Act of 1924, 
containing the provisions now found in Section 167, relating to the 
taxability to the settlor of trust income used to pay premiums on 
insurance taken out on his life, the settlor was held liable for the 
income tax under the terms of that section. The constitutionality 
of the provisions of Section 219 (h) had been sustained by the Court 
in Burnet v. Wells, 289 U. S. 670 (1933), decided on the same day 
that the duPont case was decided. Where the Court was divided 
five to four in the Wells case, however, it was unanimous in the 
duPont case, a circumstance finding explanation in the opinion of 
the Court as rendered by Mr. Justice Cardozo, wherein it was 
stated: ‘‘The provisions of these deeds would require a determina- 
tion in favor of the government, though Burnet v. Wells had been 
decided the other way. . . Here the grantor did not divest him- 
self of title in any permanent or definitive way, did not strip himself 
of every interest in the subject-matter of the trust estate. During a 
terrn of three years, the trustee was to apply the income to the 
preservation of the policies, and while thus applying the income 
was to hold the principal intact for return to the grantor unless 
instructed to retain it longer. The situation in legal effect would 
not be greatly different if the trusts had been created for a month 
or from day to day. One who retains for himself so many of the 
attributes of ownership is not the victim of despotic power when for 
the purpose of taxation he is treated as owner altogether.’’ But the 
Court did not suggest precisely where in the statute basis for this 
broader liability was to be found. 

11 Helvering v. Clifford, 60 S. Ct. 554, 556 (1940). 
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retained the substance of full enjoyment of all the rights which 
previously he had in the property. . To exclude from the 
aggregate those indirect benefits would be to deprive sec. 
22 (a) of considerable vitality and to treat as immaterial what 
may be highly relevant considerations in the creation of such 
family trusts. For where the head of the household has income 
in excess of normal needs, it may well make but little differ- 
ence to him (except income-tax-wise) where portions of that 
income are routed—so long as it stays in the family group. 
In those circumstances the all-important factor might be re- 
tention by him of control over the principal. With that control 
in his hands he would keep direct command over all that he 
needed to remain in substantially the same financial situation 
as before. Our point here is that no one fact is normally deci- 
sive but that all considerations and circumstances of the kind 
we have mentioned are relevant to the question of ownership 
and are appropriate foundations for findings on that issue. 
Thus, where, as in this case, the benefits directly or indirectly 
retained blend so imperceptibly with the normal concepts of 
full ownership, we cannot say that the triers of fact com- 
mitted reversible error when they found that the husband was 
the owner of the corpus for the purposes of sec. 22 (a). To 
hold otherwise would be to treat the wife as a complete stranger ; 
to let mere formalism obscure the normal consequences of 
family solidarity; and to force concepts of ownership to be 
fashioned out of legal niceties which may have little or no 
significance in such household arrangements.”*? (Italics 
supplied.) 


Without discounting the importance of the deci- 
sion in its bearing on the problem of the short term 
trust, it may easily come to pass that the greater 
significance of the case will be found in what the 
Court has said in the matter of “household arrange- 
ments.” 4% Germination of the seed planted in Hel- 
vering v. City Bank Farmers’ Trust Co.‘ has been 
slow in coming, but, once begun, its future develop- 
ment is apt to be swift as the headlong stretchings of 
adolescence. Family manipulations as a means of tax 
avoidance, so long a headache to the Treasury, may 


12 Tq, at 557. 

13 Recalling the somewhat less Victorian reference to ‘‘bed cham- 
ber arrangements’”’ of Paul’s Studies in Federal Taxation (1937), 
151. Compare Frazier v. Commissioner, and Buck v. Commissioner, 
discussed supra. In the Buck case the settlor’s wife used portions 
of the income which she received as beneficiary of the trust estab- 
lished by her husband to pay wages of a servant, and other ex- 
penses in connection with the home in which she and her husband 
lived. Moreover some of the trust income was used by her to pay 
premiums on insurance policies taken out on her husband’s life. As 
to this the Board said: ‘‘Any of the trust income which was used 
to pay premiums on insurance policies upon the life of the peti- 
tioner was used for that purpose, not in accordance with or directed 
by the provisions of the trust deed, but because the petitioner’s 
wife in the exercise of her rights of ownership, after receiving the 
money from the trustee, chose to use it for that purpose by paying 
it into a trust which she had created. Frederick K. Barbour, 39 
BTA 910; George Washington, Sr., 36 BTA 74, 81. Funds used for 
this purpose under these circumstances are not taxable to the 
grantor under section 167(a)(3).’’ Compare G.C.M. 20070 (June 13, 
1938), which stated: ‘‘The income of an irrevocable trust which, 
under the trust instrument, is payable to the wife of the grantor, 
and not required to be expended for any particular use, but which 
is used by the trustees, at her direction, to pay premiums on life 
insurance policies covering the grantor’s life, is taxable to the 
grantor under Section 167(a)3 of the Revenue Act of 1934... .”’ 
See also Shanley v. Bowers, 81 F. (2d) 13 (C. C. A. 2d, 1936). 

"42906 U. S. 85 (1935). Sustaining the imposition of an estate tax 
on the value of a trust corpus in connection with which the decedent 
had held a power of revocation exercisable in conjunction with her 
husband (who held a beneficial interest in the trust), the Court said: 
“Congress may well have thought that a beneficiary who was of 
the grantor’s immediate family might be amenable to persuasion or 
be induced to consent to a revocation in consideration of other ex- 
pected benefits from the grantor’s estate. Congress may adopt a 
Measure reasonably calculated to prevent avoidance of a tax.”’ 
Compare Hoeper v. Tax Commission, 284 U. S. 206 (1931). 
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be in for a curbing from the Courts (Congress having 
shown little disposition to try its hand in the matter) 
similar to that recently witnessed in the decisions 
checkmating the “technically elegant” jugglings of 
individually controlled corporations.*® 


But the principal concern here is with the trust 
intended to endure for but a short time where the 
factor of close family relationship between the settlor 
and the beneficiary is lacking, and where the settlor 
has not retained control in the capacity of trustee (as 
well as the situation where but one of these latter two 
factors may be missing). Conceding that it throws 
the case into the shadow of a dark doubt, can it be 
said that the Clifford case definitely repudiates a con- 
clusion like that reached by the Circuit Court of Ap- 
peals for the Fifth Circuit in Uiited States v. First 
National Bank of Birmingham," wherein the settlor 
was held non-taxable on the income of trusts created 
to last for terms of from one to three years in favor 
of an educational foundation? 


Of some interest in this connection are certain 
statements made by the Government in its brief in 
the Clifford case: 


“There would, we believe, be no dispute that the respondent 
would be taxable upon the trust income had the trust been 
declared for a day-to-day or a month-to-month period. duPont 
v. Commissioner, 289 U. S. 685, 688-689. On the other hand, 
the income of a long term irrevocable trust which committed 
the possession and control of the corpus to an independent 
trustee would not likely be taxed to the settlor merely because 
of a reversionary interest. The question here, as in many 
other tax problems, is simply one of degree. . 


“Under these circumstances, the question of precisely where 
the line should be drawn between those irrevocable trusts 
which deprive the grantor of command over the trust property 
and those which leaye in him the practical equivalent of own- 
ership is, in our view, a matter peculiarly for the judgment 
of the agency charged with the administration of the tax 
law.” ™* (Italics supplied.) 


The judgment of the Treasury to which the matter 
would thus be—and, by the decision in the Clifford 
case, to an undetermined extent has been—entrusted, 


u5 ‘*The Secretary of the Treasury . . recommended in Decem- 
ber, 1933, that the Ways and Means Committee consider ‘whether a 
husband and wife living together should not be required to file a 
single joint return, each to pay the tax attributable to his share of 
the income.’ The reasons given were, in substance, that the family 
income is frequently treated and expended as a unit; and that the 
present privilege of filing separate returns encouraged colorable 
transactions between spouses, and operated pro tanto to defeat the 
progressive rate schedule. The proposal was not adopted in the 
Revenue Act of 1934; but in view of the advantages enjoyed under 
the present law by residents in eight community property states, as 
compared to residents in the other forty states, it is likely to come 
up for further consideration. Moreover, as the Secretary pointed 
out, other countries, notably Great Britain, have adopted a similar 
provision.’’ Magill, Taxable Income (1936), 288. 

116 Gregory v. Helvering, 293 U. S. 465 (1935); Griffiths v. Helver- 
ing, 60 S. Ct. 277 (1939); Higgins v. Smith, 60 S. Ct. — (1940). 

11774 F, (2d) 360 (C. C. A. 5th, 1934). This case was strongly relied 
on by the Board of Tax Appeals in Wood v. Commissioner, 37 BTA 
1065 (1938), and by the Circuit Court of Appeals for the Second 
Circuit in Commissioner v. Wood, 104 F. (2d) 1013 (C. C. A. 2d, 
1939), but not by the Supreme Court in its affirmance of the deci- 
sions below in Helvering v. Wood, 60 S. Ct. 551 (1940). The First 
National Bank of Birmingham case is discussed in Fitzgerald, ‘“The 
Taxable Status of Term Trusts,’’ (December 1939) 17 Tax Magazine 
699. 
118 At pp. 12, 13. 
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finds but misty expression in the present provisions 
of the Regulations: 


“The grantor is regarded as in substance the owner of the 
corpus if, in view of the essential nature and purpose of the 
trust, it is apparent that the grantor has failed to part per- 
manently and definitively with the substantial incidents of 
ownership in the corpus. 

“In determining whether the grantor is in substance the 
owner of the corpus, the Act has its own standard, which is 
a substantial one, dependent neither on the niceties of the 
particular conveyancing device used, nor on the technical 
description which the law of property gives to the estate or 
interest transferred to the trustees or beneficiaries of the trust. 
In that determination, among the material factors are: the 
fact that the corpus is to be returned to the grantor after a spe- 
cific term; the fact that the corpus is or may be administered 
in the interest of the grantor; the fact that the anticipated 
income is being appropriated in advance for the customary 
expenditures of the grantor or those which he would ordinarily 
and naturally make; and any other circumstances bearing on 
the impermanence and indefiniteness with which the grantor 
has parted with the substantial incidents of ownership in the 
corpus.” (Italics supplied.) ™ 


What, under the italicized provisions of the fore- 
going, will the Treasury regard as “a specific term?” 
What if a trust is established to last for the life of 
the settlor’s ninety-five year old grandmother? And 
is the length of the term, even though specific, a factor 
of no materiality? Will the settlor be liable for the 
tax on the income of a trust set up for the benefit of 
his sixty-year old wife if the trust is to last for twenty 
years, where he would not be liable if it were to last 
for his wife’s life? 

It would be futile to look to Congress for any 
clarification of the problem. The tendency in the 
Revenue Laws is more and more to lay down gen- 
eralities of wide flexibility,1?° Congress having learned 
the lesson that “as the articulation of a statute in- 
creases, the room for interpretation must contract,” *” 
and that the very meaning of a line drawn in a taxing 
statute is that the taxpayer “intentionally may go as 
close to it as you can, if you do not pass it. lsat 
In the argument and decision of the Clifford case 
much stress was laid upon the experience of the 
British in their attempt to draw a line of demarcation 
in the statute.'** 





9 These provisions appeared for the first time in T.D. 4629, ap- 
proved March 7, 1936 (XV-1 Cum. Bull. 140), and were incorporated 
into Article 166-1 of Regulations 94, under the Revenue Act of 1936. 
They remained unchanged through the subsequent Revenue Acts and 
now appear as Sec. 19.166-1 of Regulations 103, relating to the 
Income Tax, under the Internal Revenue Code. Substantially dis- 
similar provisions were in effect at the time the Clifford case arose. 
See Regulations 86, Art. 166-1, at p. 284. . 

20 Compare Section 115 (f) of the Revenue Act of 1936, declaring 
that a stock dividend shall not be taxable ‘‘to the extent that it does 
not constitute income to the shareholder within the meaning of 
the Sixteenth Amendment to the Constitution,’’ following the deci- 
sion of the Supreme Court in Koshland v. Helvering, 298 U. S. 441 
(1936). See also section 213 of the Revenue Act of 1939, wherein 
Congress attempted to lift the effect of the Supreme Court’s decision 
in United States v. Hendler, 303 U. S. 564 (1938). See Sherman, 
‘‘Assumption of Debts in Corporate Reorganizations,’’ (December, 
1939) 17 Tax Magazine 691. 

121 Learned Hand, C. J., in Helvering v. Gregory, 69 F. (2d) 809, 
810 (C. C. A. 2d, 1934). 

23 Holmes, J., in Superior Oil Co. v. Mississippi, 280 U. S. 390, 
395-6 (1930). 

223 See the opinion of Douglas, J., in Helvering v. Clifford, 60 S. 
Ct. 554 (1930) at p. 557 and note 3. 
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Possible but improbable is any attempt by the 
Treasury to render the matter more specific in its 
Regulations, at least until the Courts have more 
definitely indicated where their inclinations lie. It 
was stated in the argument that at the time the 
Clifford case was before the Supreme Court there 
were pending in the lower courts some forty-three 
cases presenting similar situations. At least two of 
these have been decided by the Circuit Courts of 
Appeals since the Clifford decision came down. Neither 
case clarifies the points left uncertain by the Supreme 
Court. In one, Penn v. Commissioner,** the Court 
was able to say that “The declarations of the trust 
were in every material feature, and almost word for 
word the same as the declaration of trust involved in 
the case of Clifford v. Helvering.. . .” > There the 
settlor was also trustee, with broad powers, and the 
beneficiaries were his two minor daughters. The 
trusts were to last for five years and upon their termi- 
nation their corpora were to revest in the settlor. 
Upon the express authority of the Clifford case, the 
settlor was held liable for the income tax on the trust 
income. In the second case, First National Bank of 
Chicago v. Commissioner, the settlor again was trus- 
tee, with extensive powers of control over the disposi- 
tion of the trust corpus; the beneficiaries were his 
brothers, sisters, and a sister-in-law. Established in 
1931, the trusts were revocable by the settlor after 
1934. On the strength of the Clifford case the settlor 
was held liable for the tax on the income accruing to 
the trust in 1932 and 1933. Decisions in the remain- 
ing forty-one cases, and in others certain to arise, may 
be more definitive of the limits, if limits there are to 
be, of the doctrine of Helvering v. Clifford. Meanwhile 
and likely no mean while it will be, the taxpayer and 
the taxpayer’s attorney have little left to do but, in 
the Cromwellian phrase, to “trust in God and keep 
their powder dry.” ?*7 


'%4 Circuit Court of Appeals for the Eighth Circuit, decided March 
7, 1940. 404 CCH { 9299. 

°5 Clifford v. Helvering was also decided by the Eighth Circuit 
Court, 105 F. (2d) 586. 

"6 Circuit Court of Appeals for the Seventh Circuit, decided March 
18, 1940. 404 CCH { 9311. 

“ Tt will be noted that nothing has been said of the relation of 
the Clifford case to the gift and estate taxation problems involved 
in the case of the short term trust. The difficulties of these prob- 
lems do not seem great compared with those arising in connection 
with the income tax. A gift tax will be owing upon the establish- 
ment of an irrevocable, but short term, trust. Some uncertainty 
there may be on precisely what value the gift tax will be based, 
whether on an estimate made at the time of the trust’s establish- 
ment of how much income it will produce during its term, or 
whether the tax will be imposed annually on the amount of income 
actually produced during the preceding year (since the former 
method of treatment will be productive of the greater tax it will 
likely be the one followed, whatever its shortcomings because of 
the guesswork involved). As regards the estate tax, where, as in 
the Clifford, Penn, and Wood cases, the trust is to terminate upon 
the settlor’s death, and the property revest in his estate, there is 
no question of its taxability. Where the trust is established to last 
for a fixed period upon the expiration of which its corpus is to 
revest in the settlor, then should the settlor die before the term’s 
expiration the value to be included in his estate would have to be 
discounted for the value of the beneficial interest in the trust still 
‘eft to run. (Compare the situation in First National Bank of 
Chicago v. Commissioner, supra, where the trust was irrevocable for 
a period of three years). 
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Founders and Builders of the Income Tax 
(Continued from page 276) 


men as Garrard E. Winston, A. W. Gregg and Ells- 
worth C. Alvord in the 1920’s; Jacob Viner, Herman 
Oliphant, Arthur H. Kent, Roswell Magill and Carl 
Shoup in the 1930’s. Robert M. Haig and others also 
have acted as consultants and made various contri- 
butions. These “builders” have been in addition to 
the large and valuable statistical and research organi- 
zation which has been developed in the Treasury in 
recent years. ) 

The most important development in the Bureau of 
Internal Revenue in the past few years has been the 
reorganization of the staff to provide for decentralized 
administration. Commissioner Helvering has done 
an outstanding piece of work during his long term of 
office, especially in organizing this new set-up. Hence- 
forth, the major part of the administration may not 
be by the Washington office but by the various dis- 
trict offices established throughout the country. 


Conclusion 


In the above sketches, mention has been made of 
only some of the outstanding leaders, particularly those 
who have been in the public eye. Doubtless some 
not mentioned have played more important parts than 
some who have been named. In fact, the formulation 
and development of the income tax has, of course, 
been the result of the suggestions and work of hun- 
dreds of individuals. Among these have been members 
of Congress, the Board of Tax Appeals, the courts, 
the Solicitor’s Office, the Bureau of Internal Revenue 
and the Treasury, especially of the legal, technical, 
and research staffs, not to mention the rank and file 
of auditors and administrators. Besides public offi- 
cials, among those forming the great body of public 
opinion that has had a determining influence in shap- 
ing the income tax at every stage, have been large 
numbers of lawyers, accountants, economists, and 
editors, and also the great multitude of business men 
and other taxpayers. All have been “founders” or 
“builders” of more or less influence.* 


The famous Bailey case, with its three decisions 
is still up in the air awaiting Supreme Court action, 
if any. It seems to have started a precedent, for on 
March 16 the Ninth Circuit, in the case of Riley In- 
vestment Company, substituted a new decision for its 
one of Dec. 26, 1939. But we can’t see why; the result 
is the same. The taxpayer loses. (393 CCH § 7326A 
and 404 CCH { 9147 and 9323.)—Lewis Gluick 


* For names and contributions of many not mentioned above as 
well as for additional data relative to contributions of those who 
are mentioned, see The Federal Income Taz, referred to in the 
footnote at the beginning of the series. As is obvious, income 
taxes and persons, other than those connected with our national 
fiscal system, are not discussed herein. R. G. B. 
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United States Supreme Court 


Imported Oil Used by Foreign Bound Vessels—Exemption 
from New York City Retail Sales Tax.—Crude oil which is 
imported from a foreign country and placed in bonded ware- 
houses in New York, where it is there manufactured into 
fuel oil and then sold and delivered to foreign bound vessels 
in New York City which purchased the oil as ships’ stores 
for consumption as fuel in propelling them in foreign com- 
merce, is not subject to the New York City Retail Sales 
Tax.—U. S. Supreme Court, in McGoldrick v. Gulf Oil Corp. 
No. 473, October Term, 1940. 


Interest from Tax-free Securities—Taxability under Okla- 
homa Income Tax Law.—The Oklahoma Income Tax Law, 
taxing national and state banks and certain other financial 
institutions according to or measured by net income, speci- 
fically including interest from tax free securities, while other 
corporations are taxed upon net income, excluding such 
interest, is valid. The facts that a prior law did not tax such 
interest when received by national banks, and that a few other 
corporations are taxed a lesser amount then is provided for 
national banks, do not constitute discrimination against such 
securities or national banks, respectively—U. S. Supreme 
Court, in Tradesmen’s National Bank of Oklahoma City v. 
Oklahoma Tax Commission, No. 596. October Term, 1939. 


Lessee’s Improvements—Income to Lessor.—Lessor real- 
ized taxable gain upon forfeiture of a leasehold, the tenant 
having erected a new building upon the premises. When the 
lease was. entered into in 1915 there was a building on the 
land which was removed by the tenant in 1929 when the new 
building was erected. At the time of the forfeiture in 1933, 
the new building had a fair market value of $64,245.68, and the 
unamortized cost of the old building was $12,811.43. Com- 
missioner’s determination that $51,434.25 income was realized 
in 1933 is approved. 

Reversing Circuit Court of Appeals, Eighth Circuit, 105 
Fed. (2d) 442, reported at 394 CCH { 9628, which affirmed 
BTA memorandum opinion, CCH Dec. 10,490-A.—U. S. Su- 
preme Court, in Guy T. Helvering, Commissioner of Internal 
Revenue v. Charles A. Bruun. No. 479, October Term, 1939. 

* ok x 

Following Helvering v. Bruun, supra, it is held that the lessor 
realized gain in 1932, when, by reason of default of the lessee, 
the lessor acquired certain improvements made by the lessee. 

Reversing Circuit Court of Appeals, Seventh Circuit, 107 
Fed. (2d) 869, reported at 394 CCH { 9784, which affirmed 
Board of iy Bg oso memorandum decision, CCH Dec. 
10-101-A.—U. S. Supreme Court, in Guy T. Helvering, Com- 
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missioner of Internal Revenue v. Edson T. Wood, Jr., and Gay- 
lord A. Wood, Trustees under Last Will and Testament of 
James H. Baldwin, No. 767, October Term, 1939. 


Loss—When Deductible—Note Given.—Taxpayer was a 
large stockholder in a bank which was merged with a second 
bank in 1929. In connection with the merger, taxpayer and 
others executed a guaranty agreement providing that if the 
second bank failed to realize a certain sum on assets turned 
over to it they would make up the deficiency in a limited 
amount. In 1931 taxpayer executed a promissory note in 
support of the guaranty. In 1932 he gave his note in payment 
of the 1931 note but made no cash payment. He was ona 
cash basis. It is held that taxpayer did not sustain a de- 
ductible loss in 1932. There was no cash payment and the 
giving of taxpayer’s own note was not the equivalent of cash 
to entitle taxpayer to the deduction. 

The giving of collateral to secure payment of the note did 
not transform the promise into payment. The decision is 
controlled by Eckert v. Burnet, 2 ustc § 714, 283 U. S. 140. 

Reversing Court of Appeals for the Fourth Circuit, 394 
CCH { 9677, 106 Fed. (2d) 336, and affirming Board of Tax 
Appeals memorandum decision, CCH Dec. 10,420-H, which 
had been reversed by the Fourth Circuit—U. S. Supreme 
Court, in Guy T. Helvering, Commissioner of Internal Revenue 
v. Julian Price, No. 559, October Term, 1939. 


Appellate and Lower Courts 


Accrual of State Taxes—Deduction by Purchaser of Prop- 
erty.—Taxpayer who purchased one piece of New Jersey real 
estate on October 16, 1933, and another on January 8, 1934, 
may deduct, on the cash basis, all of the taxes paid by her in 
1934 on the first piece of property and all but 8/365 of the 
taxes on the second piece of property. Under New Jersey law, 
the buyer of real estate may hold the seller liable for such 
proportion of the taxes due in the current year as the time 
between January 1 and the date of the deed bears to the full 
calendar year. Therefore, although the tax may have accrued 
on October 1, 1933, before the properties were acquired by 
petitioner, she may deduct as taxes all of the portion of the 
taxes allocable to her as purchaser under New Jersey law. 
Except for the 8/365 part of the taxes on the one property, 
the taxes are not part of her cost of the propetry. 

Remanding Board of Tax Appeals decision, 39 BTA 1158 
—U. S. Circuit Court of Appeals, Third Circuit, in Commts- 
sioner of Internal Revenue v. Minnie M. Coward. No. 7246. 


Bad Debts—Year Deductible-—Taxpayers are sustained in 
their claim for a bad debt deduction 1934. They had loaned 
a friend and customer in Germany $7,000 in 1930. The debtor 
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was adjudicated a bankrupt under German law in 1931 and 
entered into a composition agreement with his unsecured 
creditors and carried on business in 1933 and part of 1934. 
The debtor did not pay taxpayers anything under the com- 
position agreement but told one of the taxpayers that he 
would repay the loan, Under German law such a promise 
was binding. Taxpayers relied on the promise. In 1934 the 
debtor advised taxpayers that his personal affairs were “all 
shot to pieces” and that he would be unable to pay. 

Reversing Board of Tax Appeals memorandum decision, 
reported as CCH Dec. 10,680-A.—U. S. Circuit Court of 
Appeals, Second Circuit, in W. Irving Herskovits v. Commis- 
sioner of Internal Revenue. Max Herskovits v. Commissioner 
of Internal Revenue. 


Bank Stock—Year of Worthlessness.—Plaintiff was en- 
titled to take a loss deduction in 1933 on account of the 
worthlessness in that year of thirty-five shares of common 
stock of the First National Bank of Carbondale, Pa. The sur- 
render of the old stock and the acquisition of the new stock, 
upon payment of money, did not amount to a voluntary assess- 
ment, a contribution to capital, or a gift, but did represent a 
closed transaction in the old stock and the acquisition of new 
stock in an entirely separate transaction.—U. S. District Court, 
Middle Dist. of Pennsylvania, in George G. Brooks v. United 
States. Civil No. 13. 


Bondholder’s Committee Taxable as Corporation —A bond- 
holders’ committee operating real estate which it had acquired 
at foreclosure in 1929 was an association taxable as a cor- 
poration for 1930 and 1931 under Sec. 701(a)(2), 1928 Act, 
the provisions of the Bondholders’ Protective Agreement, the 
form of the organization, its purpose, and actual operations 
characterizing the committee more as “doing busniess” than 
as liquidating. 

Affirming District Court decision, 39-1 ustc § 9205, 25 Fed. 
Supp. 613.—U. S. Circuit Court of Appeals, Ninth Circuit, in 
F. M. Jackson, W. J. Nimmo and Roy P. Crocker, Members of 
Bondholders’ Protective Committee for Central Wholesale 
Market Co. First Closed Mortgage Six and One-half Per Cent 
Sinking Fund Gold Bonds v. United States. No. 9314. 


Capital Loss—Refinancing Proceedings—Bonds Retired.— 
Where, pursuant to R. F. C. refinancing proceedings, peti- 
tioner in 1935 received $0.499 per dollar in surrender and 
cancellation of water improvement district bonds acquired by 
him in 1928, the surrender and cancellation of the bonds was 
a retirement of them under Sec. 117(f), 1934 Act. The amount 
received must be treated as the proceeds of a sale of the 
bonds, and accordingly the loss on account of the bonds was 
correctly considered by the Commissioner and the Board of 
Tax Appeals as a capital loss. 

Affirming Board of Tax Appeals memorandum decision 
reported as CCH Dec. 10,832-A.—U. S. Circuit Court of Ap- 
peals, Fifth Circuit, in Donald S. McClain v. Commissioner of 
Internal Revenue. 


Capital Stock Tax—Doing Business.—A corporation organ- 
ized for the purpose of owning and operating a railroad, which 
retired from that business when it leased its railroad property 
for ninety-nine years, was not carrying on or doing business 
so as to be subject to capital stock taxes for the years ended 
June 30, 1933, 1934, and 1935.—U. S. District Court, Dist. of 
Massachusetts, in Nashua & Lowell Railroad Corp. v. William 


M. Welch, Former Collector of Internal Revenue, Dist. of Massa- 
chusetts. 


Capital Stock Tax—Title Insurance Company.—Petitioner 
was licensed by its State Insurance Commissioner to conduct 
the business of title insurance. It was also engaged in the 
abstract title business and in operating a large office building. 
It being determined that the greater part of petitioner’s in- 
come during the taxable years 1936 and 1937 was from the 
Operation of its office building, it is held that petitioner’s 
Principal business, was that of operating an office building 
and not insuring real estate titles. Petitioner’s claimed exemp- 
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tion from capital stock taxes on the ground that it is an 
insurance company is therefore denied.—U. S. District Court, 
Western Dist. of Tenn., Western Division, in Commerce Title 
Guaranty Co. v. United States. Civil Nos. 58 and 59, 


Collection on Bond—Suit for Recovery.— Payment was 
made on a bond given to stay the collection of the unpaid 
balance of an additional assessment for 1917. Claims for 
refund were filed within four years after payment of the 
original partial payment and of the balance due under the 
bond. Suit was brought within the five-year statutory period. 
It is held that the action is not barred under the statute of 
limitations and that the giving of the bond did not constitute 
an election by the appellant to limit its right to contest the 
assessment to the manner and ‘method described therein. 
Payment of the bond having completed performance of its 
obligation, appellant is not estopped from making, within the 
statutory time, a defense of illegal assessment. 


Reversing District Court decision—U. S. Circuit Court of 
Appeals, Sixth Circuit, in Detroit Trust Co. (Formerly Security 
Trust Co.), Exr., Will of Cornelia O. Curtis, Deceased v. Fred 
L. Woodworth, Collector of Internal Revenue, First Dist. of 
Michigan. No. 8101. 


Community Property—Dividends.—Certain findings of the 
lower court having been determined as erroneous, the instant 
court holds that all of the stock involved being community 
property in which appellee’s wife had no present existing 
interest under California law, because acquired before July 29, 
1927, all dividends thereon were income of appellee. Concur- 
ring and dissenting opinions filed. 


Reversing District Court decision reported at 39-1 ustc 
{ 9280.—U. S. Circuit Court of Appeals, Ninth Circuit, in Nat 
Rogan, Collector of Internal Revenue, Sixth Collection Dist. v. 
A. J. Delaney. No. 9145. 


Community Property—Taxability of Gain on Husband’s 
Separate Property.—Capital gain realized from the sale of 
United States bonds acquired by bequest by the petitioner, 
who was married and a resident of Texas, constituted his 
separate income rather than community income. 

Affirming Board of Tax Appeals decision, 40 BTA 488, 
CCH Dec. 10,805.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Martin O’Connor v. Commissioner of Internal Reve- 


nue. No. 9405. 


Distraint—Joint Account of Husband and Wife.—A warrant 
of distraint issued against a joint deposit account of husband 
and wife for taxes due from the husband as transferee. In 
answering the contention of the appellant (which is here 
raised for the first time) that the lower court was without 
jurisdiction to quash the warrant of distraint, the instant court 
holds that while the order of the District Court does not re- 
strain the Collector from distraining upon any property of 
the husband for collection of the amount claimed, Code Sec. 
3653 was not intended to deprive the courts of jurisdiction 
to restrain officers from illegal collecting taxes out of prop- 
erty which does not belong to the person indebted to the 
Government. Further, inasmuch as the appellees have since 
properly withdrawn the funds from the bank account dis- 
trained upon, the appeal is dismissed without discussion of its 
merits, there being no subject matter upon which the judg- 
ment of the court can operate. 

Dismissing appeal from District Court decision reported at 
39-1 ustc J 9333.—U. S. Circuit Court of Appeals, Third 
Circuit, in W. J. Rothensies, Collector of Internal Revenue v. 
David L. Ullman and Gertrude Ullman, His Wife. No. 7110. 


Dividend Payment—Source—Effect of Bad Debts.—Cor- 
poration is held to have been entitled to a bad debt deduction 
in 1933 by reason of a transaction begun in 1931 when the 
corporation sold stock for $2,500,000 payable $750,000 in cash 
at once, the balance in installments. In 1932, the purchaser 
defaulted in payment of an installment, and under the terms 
of the sales agreement, the corporation reacquired the stock, 








































































































































































































































































































































































































334 TAX ES— The Tax Magazine 





then worth $510,000, which amount was credited to the ac- 
count of the purchaser of the stock, the balance being written 
off as a bad debt. This resulted in a net loss, and such a 
reduction of surplus that dividends paid by the corporation 
to petition in 1933 were paid out of capital and not from 
earnings and profits.—U. S. District Court, Western Dist. of 
Pennsylvania, in Emily W. Reed, Trustee for Amy DuPuy 
McHenry v. United States. Law No. 8931. 

* * * 


Corporation is held to have been entitled to a bad debt 
deduction in 1933 by reason of a transaction begun in 1931 
when the corporation sold stock for $2,500,000 payable 
$750,000 in cash at once, the balance in installments. In 
1932, the purchaser defaulted in payment of an installment, 
and under the terms of the sales agreement, the corporation 
reaquired the stock, then worth $510,000, which amount was 
credited to the account of the purchaser of the stock, the 
balance being written off as a bad debt. This resulted in a 
net loss, and such a reduction of surplus that $40,600 of the 
$48,720 dividend paid by the corporation to petitioner in 1933 
was paid out of capital and not from earnings and profits.— 
U. S. District Court, Western Dist. of Pennsylvania, in 
Eleanor D. Merrick v. United States. Law No. 8930. 


Estate Tax—Contemplation of Death—Includibility of In- 
terest Held by the Entirety—Overpayment of estate tax is 
determined by excluding from the decedent’s gross estate 
five-eighths of the value of the corpus of a trust created 
August 1, 1924, by the decedent and his wife which a jury 
found not to have represented a transfer in contemplation of 
death. But instead, there is included the value of the life 
interest held under the trust by the decedent and his wife 
at the time of his death (June 15, 1934), such interest being 
held by them as tenants by the entirety within the meaning 
of Sec. 302(e), 1926 Act.—U. S. District Court, Eastern Dist. 
of Missouri, in Louise Emilie Beckman, Exrx, Will of William 
E. Beckman, Deceased v. Thomas J. Sheehan, Collector of In- 
ternal Revenue, First Collection Dist. of Missouri. Law 
No. 12478. 


Estate Tax—Optional Valuation Date—Interim Income.— 
Article 11 of Regulations 80 correctly interprets Sec. 202 of 
the Revenue Act of 1935 by requiring that where a decedent’s 
estate is valued as of a date one year subsequent to the date 
of decedent’s death, income earned and collected after the 
date of death shall be included therein. 
filed. 

Affirming District Court decision, reported at 394 CCH 
7 9731, 29 Fed. Supp. 996.—U. S. Circuit Court of Appeals, 
Second Circuit, in Joseph I. Saks and Herbert H. Maass, Exrs., 
Estate of Ida H. Saks, Deceased v. Joseph T. Higgins, Collector. 
Calendar No. 283, Docket No. 17036. 


Estate Tax—Transfers in Contemplation of Death.—Trust 
created in 1929 was not a transfer in contemplation of death. 
The settlor was seventy-three years old when the trust was 
created. He died four years later. When the trust was 
created the settlor was in good health, and there was sub- 
stantial basis for the lower court’s finding that he was actuated 
by considerations not flowing from the apprehension of death. 

Affirming District Court decision, 39-1 ustc J 9265, 26 Fed. 
Supp. 28.—U. S. Circuit Court of Appeals, Second Circuit, in 
Albert D. Blakeslee et al., Exrs. Estate of Dennis A. Blakeslee 
v. Thomas S. Smith, Collector of Internal Revenue. 


Excise Tax on Automobile Parts.—Plaintiff is taxable on 
that part of its sales of automobile connecting rods which rep- 
resented used or worn-out connecting rods which had been 
re-babbitted and otherwise reworked by plaintiff and sold 
on the same basis as those produced from entirely new ma- 
terials. The amount allowed customers of plaintiff for their 
used or worn-out connecting rods which were delivered by 
such customers to plaintiff in exchange for other connecting 
rods was a part of the total sales price of connecting rods 
sold to such customers during the taxable period, June 21, 
1932, to September 30, 1936.—U. S. District Court, Southern 
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Dist. of Indiana, Indianapolis Division, in Federal-Mogu| 


Corp. v. Will H. Smith, Collector of Internal Revenue. Law 
No. 10,058. 


Exempt Corporations—Mutual Life Insurance Company.— 
Plaintiff-appellee was not a mutual fire insurance company 
exempt under Sec. 103(11) of the 1928 Act and corresponding 
sections of the 1932, 1934, and 1936 Acts. “The fundamental 
principle of a mutual insurance company is that the company 
in no case can insure property not owned by one of its mem- 
bers.” In this case, however, those policy holders who have 
not executed deposit notes are not members. The company 
conducted its business upon a dual basis with membership for 
the sixteen deposit note-makers and nonmembership for the 
other three thousand or more policyholders. 

Reversing District Court decision 394 CCH { 9579, 28 Fed. 
Supp. 224.—U. S. Circuit Court of Appeals, Third Circuit, in 
William Driscoll, Collector of Internal Revenue, Twenty-third 


Dist. of Pennsylvania v. Washington County Fire Insurance Co. 
No. 7221. 


Insurance Commissions Assigned—Taxability.—Former in- 
surance agent is not taxable on insurance renewal commissions 
payable to him after the termination of his agency, the right 
to which commissions he assigned to a corporate trustee 
after the termination of his agency. Supreme Court decisions 
holding to the contrary in the case of assignments of com- 
pensation for services to be rendered after the assignment 
are distinguished. Dissenting opinion filed. 

Reversing Board of Tax Appeals decision, 39 BTA 583, 
CCH Dec. 10,620, reported at 401 CCH { 51.764.—U. S. Circuit 
Court of Appeals, Second Circuit, in Gerald A. Eubank v. 
Commissioner of Internal Revenue. 


Insurance Policy Acquired in Reorganization—Taxability 
of Proceeds.—An insurance policy acquired by taxpayer to- 
gether with other assets of the beneficiary corporation in a 
nontaxable reorganization was transferred to it for a valuable 
consideration. The proceeds paid to taxpayer in 1933, less 
the consideration and premiums paid by it, were income. 

Affirming Board of Tax Appeals memorandum decision, re- 
ported as CCH Dec. 10,774-B.—U. S. Circuit Court of Ap- 
peals, Fifth Circuit, in King Plow Co. v. Commissioner of 
Internal Revenue. No. 9355. 


Interest v. Dividends—Non-Maturing Debentures.—<As a 
result of a refinancing plan, persons formerly holding tax- 
payer’s cumulative 7 percent preferred stock became holders 
of its present debentures. These debentures had no maturity 
date, interest thereon was payable only out of profits, and 
they were subordinate to the rights of bank creditors. It is 
held that these characteristics render the payments more like 
dividends than interest and the securities like preferred stock 
rather than bonds. Accordingly, the payments to the holders 
were not proper deductions as interest under Sec. 23(b) of 
the 1932 and 1934 Acts, or proper deductions as “ordinary 
and necessary expenses” of business under Sec. 23(a). 

Reversing Board of Tax Appeals decision, 39 BTA 411, 
CCH Dec. 10,592—U. S. Circuit Court of Appeals, Second 
Circuit, in Commissioner of Internal Revenue v. Schmoll Fils 
Associated, Inc. No. 214, October Term, 1939. 


Life Insurance—Investment Expense Deductions.—The 
evidence established that items covering 1929 and 1930 de- 
ductions for postage, telephone messages, and telegraph 
messages of the taxpayer life insurance company involved 
assignments of general expense, the one-fourth of 1 percent 
limitation of Sec. 203 (a) (5) of the 1928 Act being applicable. 
Inasmuch as no satisfactory allocation to the taxpayer’s in- 
vestment department can be made as to officers’ salaries, it 
is held that the above limitation is also applicable thereto. 
Dissenting opinion filed. 

Reversing, on these issues, Board of Tax Appeals decision, 
35 BTA 491, CCH Dec. No. 9582.—U. S. Circuit Court o! 
Appeals, Sixth Circuit, in Commissioner of Internal Revenue 
v. The Volunteer State Life Insurance Co. No. 7939. 
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Mortgagor’s Loss—Threat of Foreclosure.—To prevent 
foreclosure and in consideration of their release from all 
liability with respect to the mortgage indebtedness on certain 
property, petitioners conveyed that property, and an addi- 
tional piece of unencumbered property, to the mortgagees. 
It is held that the transaction was a sale of the conveyed 
property even though the consideration was extinguishment 
of the secured debt and not payment in money. Accordingly, 
petitioners sustained a loss subject to the limitation of $2,000 
prescribed by Sec. 117(d) of the 1934 Act. 

Affirming Board of Tax Appeals memorandum decision, 
CCH, Dec. 10,666-C.—U. S. Circuit Court of Appeals, Fourth 
Circuit, in David Pender and Mellie W. Pender v. Commissioner 
of Internal Revenue. No. 4532. 


Overpayment—Timeliness of Petition to Board—In a 
timely appeal to the Board from a deficiency for 1933, the 
petition set forth facts in contravention of the Commissioner’s 
determination that certain trust income should be taxed to 
petitioner. Thereafter, an amended petition was filed claim- 
ing that an overpayment had been made on another ground. 
The amended petition was filed more than two years after 
payment of the tax. It is held that recovery of the overpay- 
ment on the ground stated in the amended petition was barred 
by the statute of limitations because such amended petition 
was filed more than two years after payment of the tax and 
did not relate back to the time of filing the original petition 
because it raised an entirely new issue. Dissenting opinion 
filed. 

Reversing Board of Tax Appeals memorandum decision, 
CCH Dec. 10,545-G, reported at C. I. § 1589.299.—U. S. 
Circuit Court of Appeals, Second Circuit, in Commissioner of 
Internal Revenue v. Estate of George M. Dallas, Deceased, 
Robert P. Smith, Admr. 


Percentage Depletion—Election.—Because of the remote- 
ness of its place of business, taxpayer’s custom was to use 
old return forms in filing. It used a 1933 form to make a 
return of its income for 1934 and was unaware of its right 
to election to percentage depletion until August, 1935. The 
Commissioner having denied percentage depletion for 1934 
as shown in a revenue agent’s report, taxpayer filed an 
amended return on March 3, 1936. Pointing out that tax- 
payer’s recourse in its situation was to have obtained an 
extension of time in order to investigate current legislation, 
the court holds that an amended return may not be used 
after the statutory filing period to elect a new basis for 
computing income where the statute irrevocably imparts a 
basis to the original return if no election has been made 
therein. Dissenting opinion filed—U. S. Circuit Court of 
Appeals, Ninth Circuit, in J. E. Riley Investment Co. v. Com- 
missioner of Internal Revenue. No. 9234. 


Property Acquired by Bequest—Basis—1928 Act.—The 
“time of distribution” as used in Sec. 113(a)(5), 1928 Act, 
relating to basis for property transmitted at death means the 
time of distribution by the decedent’s estate. Where an 
estate was closed and the property turned over to trustees 
in 1905, the basis on the sale of property in 1928 by an heir, 
who received it on distribution by the trustees in 1923, is 
the value in 1905 or on March 1, 1913, whichever is greater. 
Where property was purchased by the trustees and distributed 
to the taxpayers the basis is cost or March 1, 1913, value, 
whichever is greater. In neither instance is the basis the 
value on the date of distribution in 1923. 

Reversing Board of Tax Appeals memorandum decision, 
reported as CCH Dec. 10,608-H.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Commissioner of Internal Revenue 
v. Jeremiah D. Maguire and Ruth S. Maguire. No. 7049. 


Recoupment.—Overpayment of income taxes by the plain- 
tiff may not be reduced by his liability as transferee for federal 
estate taxes after the statutory period for assessment of the 
estate taxes has expired both as to the estate and as to 
plaintiff as transferee. Sections 607 and 609 of the 1928 Act 
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bar the set-off. Such sections are applicable to estate tax as 
well as to income tax. Dissenting opinion filed. 


Affirming District Court decision, 39-1 ustc { 9380, 27 Fed. 
Supp. 9.—U. S. Circuit Court of Appeals, Second Circuit, in 
J. M. Richardson Lyeth, Jr. v. James J. Hoey, Collector of In- 
ternal Revenue, Second District of New York. 


Undistributed Profits Surtax—1936 Act—Credit for Con- 
tract Restricting Dividend Payment.—Under State law, plain- 
tiff, a New York corporation, was prohibited from declaring 
dividends in 1936 and 1937 because of an existing deficit. It 
is held that such contractual obligation was not such a 
written contract executed prior to May 1, 1936, as would 
entitle the corporation to a credit under Sec. 26(c)(1) of the 
1936 Act for contracts restricting’the payment of dividends. 
—U. S. District Court, Western Dist. of New York, in Bastian 
Bros. Co. v. George T. McGowan, Collector of Internal Revenue, 

qwenty-eighth Collection Dist. of New York. Civil No. 262. 


Board of Tax Appeals 


Basis for Depreciation of Buildings, Furniture and Fix- 
tures—Reorganization—Foreclosure.—(1) Pursuant to a plan 
of reorganization, the bondholders of certain properties ex- 
changed their bonds for stock in a new corporation (the 
petitioner), and the latter foreclosed the property and applied 
the bonds in substantial payment therefor. The Board con- 
cludes that the effect of these transactions is no different 
from that wherein the foreclosure sale precedes the transfer, 
and, following Com. v. Kitselman, 37-1 ustc { 9237, 89 Fed. 
(2d) 458, it holds that the basis of the buildings acquired by 
the petitioner is the same as it would have been in the hands 
of the transferor. 


(2) The lessee of the above buildings, to secure its obliga- 
tion under the lease, executed a chattel mortgage on the 
furniture and fixtures used in operating the buildings. The 
lease and the mortgage were assigned to the trustee under a 
trust indenture covering the bonds, The lessee was not a 
party to the above reorganization, but by virtue thereof, the 
trustee conveyed the lease and chattel mortgage to the peti- 
tioner. Petitioner then foreclosed and bid in the property 
at a sum considerably less than its cost. It is held that 
inasmuch as the lease and mortgage constituted a part of the 
assets acquired in the reorganization, the act of the petitioner 
in realizing thereon, was that of an assignee of the original 
mortgage. Hence, its basis would be the same as it is to 
any mortgagee acquiring property on foreclosure, and that 
basis is not cost to the mortgagor.—Palm Springs Holding 
Corp. v. Commissioner, Decision 11,045-C [CCH]; Docket 
95262. Memorandum opinion. 


Claimed Deductions Denied—Lack of Proof.—Taxpayer 
was a member of a partnership in 1936 and 1937 which 
operated slot machines, pin-ball tables, music boxes, and 
similar amusement devices. Taxpayer having failed to sustain 
the burden of proof, the Commissioner’s allowance of de- 
preciation based upon a five-year life of the machines in 
question, and his disallowance of claimed deductions for losses 
of machines by theft and confiscation, and for entertainment 
expense charged to advertising, are approved.—E. J. Roberts 
v. Commissioner, Decision 11,046-A [CCH]; Docket 100269. 
Memorandum opinion. 


Deduction for Worthless Stock.—Petitioners failed to prove 
the worthlessness in the calendar year 1935 of stock of the 
Kearny National Bank. Robert Barbour, 39 BTA 553, CCH 
Dec. 10,615, is distinguished in that the assets there were 
not merely insufficient to pay out the stock, but were insuff- 
cient by a wide margin to pay depositors, whereas in the 
present case, after deducting all non-stock liabilities, a sub- 
stantial amount remained for stock.—Albert T. Martin v. 
Commissioner; James M. Cavanagh v. Commissioner; Frank C. 
Mindnich v. Commissioner, Decision 11,047-F [CCH]; Dockets 
96916-96918. Memorandum opinion. 
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Distributions Received by Residuary Legatees.—There be- 
ing no provision that income be currently distributable and 
inasmuch as income of the estate during the period of 
administration and settlement is taxable to the estate, it is 
held, following S. F. Durkheimer, 41 BTA —, No. 86, that 
amounts received by the residuary legatees in final distribu- 
tion of the estate are not taxable to them.—Minnie Oberdorfer 
v. Commissioner; Estate of Sam Simon, Deceased, by Otto J. 
Kraemer and The First National Bank of Portland, Ore., Exrs. 
v. Commissioner, Decision 11,045-A [CCH]; Dockets 98572, 
98573. Memorandum opinion. 


Estate Tax—Trusts with Reversionary Interest Reserved. 
—Where petitioner’s decedent on April 5, 1927, made an 
inter vivos transfer in trust for the period of the lives of his 
two children, with provision that upon termination of the 
trust the corpus thereof should be paid to the grantor, if 
living, it is held that such transfer was intended to take effect 
at or after death within Sec. 302(c) of the Revenue Act of 
1926, as amended, and the value of the corpus of the trust 
is includible in decedent’s gross estate (death on March 2, 
1936). Helvering v. Hallock, 404 CCH § 9208, 60 S. Ct. 444 
(Jan. 29, 1940), followed.—The Chase National Bank of the 
City of New York, Trustee, Estate of Theodore Faxton Gardner, 
Deceased, Decision 11,047-D [CCH]; Docket 91703. Memo- 
randum opinion. 


Executors’ Commissions Payable over Five-year Period— 
No Constructive Receipt.—Petitioner was one of three ex- 
ecutors named in a certain will in 1931. In 1932, a charitable 
corporation was formed for the purpose of receiving the 
residuary estate of decedent in an amount of more than 
$16,000,000. Subsequently, the executors became trustees of 
the corporation. Pending final completion of the administra- 
tion of the estate and in order to avoid forced sale of its 
assets, the corporation, in 1933, agreed to pay the commis- 
sions of the executors over a five-year period. It is held 
that under the circumstances, the unpaid portion of commis- 
sions due the petitioner as executor was not constructively 
received in 1933.—Clarence W. Wood v. Commissioner, Decision 
11,021 [CCH]; Docket 88088. Memorandum opinion. 


First-in, First-out Rule Applied.—A gift to a trustee for 
the use and benefit of a named beneficiary is a gift to the 
beneficiary and not to the trust as an entity. Accordingly, 
an irrevocable trust created in 1935 by the petitioner for the 
benefit of her three daughters gives rise to an exclusion of 
$5,000 for each of the beneficiaries.—Genevieve Allan Montague 
v. Commissioner, Decision 11,022-A [CCH]; Docket 94485. 


Investor’s Expenses—Deduction Allowed.—Where peti- 
tioner spent, during the taxable year 1935, a large portion of 
his time in the active management of his securities, following 
thereby a long course of dealing in securities for profit, it is 
held that he is engaged in a business in regard to the securities 
and may deduct ordinary and necessary expenses incurred 
therein. Such expenses included fees paid to two banks to 
safe-keep securities, collect coupons and interest or other 
income thereon, to sell and purchase securities on the express 
order of the petitioner, and for other investment services.— 
Estate of Walter McKell, J. Saul Beatty, Admr. v. Commis- 


stoner, Decision 11,021-E [CCH]; Docket 95954. Memorandum 
opinion. 


Losses—Year Deductible——Losses on the sale of royalty 
interests for a nominal sum in 1933 were deductible in that 
year. The Commissioner disallowed the deduction, contend- 
ing that the royalty interests became worthless in a prior 
year. There were no definite indications in prior years that 
no oil would be found; and there was no evidence of un- 
successful attempts to sell the interests in prior years.— 
Paramount Royalties, Inc. v. Commissioner, Decision 11,029-F 
[CCH]; Docket 87659. Memorandum opinion. 


Taxability of Trust Income Accumulated for Grantor’s 
Benefit—In 1925, petitioner created a trust wherein it is re- 
quired that the income in excess of a stated distribution to 
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the grantor, shall be accumulated for her provided only that 
if she dies before her husband, the fund shall vest in him. 
It is held, following Mary Ryerson Frost, 38 BTA 1402, CCH 
Dec. 10,537, that capital gains of the trust during 1935 are 
includible in petitioner’s income.—WNellie F. Davison v. Com- 


missioner, Decision 11,022-E [CCH]; Docket 92167. Memo- 
randum opinion. 


Worthless Stock—Year Deductible—Upon the facts, stock 
of the Harriman National Bank and Trust Company of New 
York became worthless in 1933, the year the bank closed and 
failed to reopen. This conclusion is not overcome by the fact 
that a pledge of support, supposedly given on behalf of the 
Clearing House banks of New York, resulted in new funds 
being turned over to he bank’s receiver in 1934 for the benefit 
of the bank’s depositors.—May Craig Thompson, Inc. v. Com- 


missioner, Decision 11,029-C [CCH]; Docket 94222. Memo- 
randum opinion. 


Bureau of Internal Revenue 


Annuities—Salary Deductions—Taxability—Amounts de- 
ducted from the salaries of municipal employees and paid into 
the municipal employees’ annuity and benefit fund of the 
city of R. State of Illinois, pursuant to the act of the General 
Assembly of the State of Illinois, approved June 29, 1921, as 
amended, should be included in the gross income of the 


employees for federal income tax purposes.—/. T. 3362, 
1940-14-10218 (p. 3). 


Capital Gains and Losses—Net Income.—For the purpose 
of determining the amount of a net short-term capital loss 
which may be carried forward under section 117(e) of the 
Internal Revenue Code in the case of an estate or trust, the 
term “net income,” which is prescribed as the limitation on 
the amount which may be carried forward, is the net income 
after deduction of distributions to the beneficiaries, as pro- 
vided by section 162(b) of the Code.—I. T. 3366, 1940-15-10228 
(p. 4). 


Income from Sources within U. S. Possessions.—Where 
no benefits are conferred by section 251 of the Revenue Act 
of 1938, the taxpayer is entitled to file his federal income tax 
return and compute the tax thereon without regard to that 
section. 


I. T. 3327 (1. R. B. 1939-40, 6) revoked.—I. T. 3363, 1940- 
14-10219 (p. 6). 


Interest upon State Obligations—Where interest-bearing 
state bonds were purchased by A at a discount and, pursuant 
to provisions contained in the bonds, they were redeemed in 
1938 at a premium and accrued interest prior to maturity, the 
accrued interest and the discount received upon redemption 
of the bonds constitute interest upon the obligations of a 
state and are exempt from federal income tax under section 
22(b)4 of the Revenue Act of 1938. However, the premium 
received is not interest within the meaning of that section but 
is a part of the amount “received in exchange” for the bonds 


under section 117(f) of that Act—G. C. M. 21890, 1940-13- 
10213 (p. 2). 


Parking Meters — Deposits — Deductibility—Amounts de- 
posited in parking meters in the District of Columbia are 
not allowable deductions as taxes under section 23(c) of tlie 
Internal Revenue Code. If, however, amounts deposited in 
the meters represent expenditures in connection with the 
taxpayer’s trade or business, such amounts may be deducted 
as a business expense.—I. T. 3365, 1940-15-10227 (p. 3). 


Surtax on Undistributed Profits—A corporation in com- 
puting its “adjusted net income” for 1936 and 1937 is entitled 
to a credit under section 14(a)1(B) of the Revenue Act of 
1936 for the amount received as interest on bonds of the 
Home Owners’ Loan Corporation issued under the Home 
Owners’ Loan Act of 1933, as amended. J. T. 2873 (C. B. 
XIV-1, 51 (1935)) not applicable—J. T. 3361, 1940-13-10214 
(p. 5). 
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